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# 36.22 b/23/70
Memorandum 70-38
Subject: Study 36.22 - Condemmation (The Right to Take--Public Necessity)

BACKGROUND
The right of eminent domain is en inherent attribute of sovereignty
and the constituticnal and statutory provisions merely define and 1limit its

exercise. There are two constituticnal limits on the exercise of the power:

(1) "Just compensation" must be paid for the property taken or damaged.
(2) The property must be taken for a "public"--as distinguished from
a "private”--use.
In addition to the "public use"” limitation on the right of eminent
domein, there is the statutory requirement of "necessity."” "Public use"
and "necessity” are distinct concepts and the distinction is significant
because "public use" is always a justiciable issue while "necessity” often

is not.

Public Use

"Public use" as an issue in a condemmation proceeding refers to the
actusl or intended use of property for a public purpose and is a condition
precedent to the exercise of the power of eminent domain. Thus, the possible
"public use" defenses include:

(1) Condemnor not suthorized to condemn property for the designated use.

This is a question whether there is statutory authority for this condemnor
to condemn property for the particular use and, if so, whether the statute
or the particular application of the statute is constitutional.

(2) No intent to put the property to the designated use. This defense

requires affirmative allegations of and proof indicating "fraud, bad faith,
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or abuse of discretion in the sense that the condemncr does not actually

intend to use the property as it resolved to use it." People v. Chevalier,

52 Cal.2d 299, 30k, 340 P.2d 598, 601-602 {1959). The pertinent intent is
the intent at the time of taking since "property acquired in fee simple

by a public body for a particular public purpose may nevertheless be
diverted to another use. . . . When the judgment in the condemnation case
became final plaintiffs were divested of all interest in the property
regardless of the purpose for which the property might later be used."
Newport v. City of Los Angeles, 184 Cal. App.2d 229, 239, T Cal. Rptr. 497
(1960}.

(3) Lack of intent to use property within reasonsble time. The

Commission will consider this aspect of the right to take--"future use"--as
a sgeparate matter.

(4) Property taken in excess of that required. This aspect of the

right to take--"excess condemnation"-- will be considered as & separate
matter.

(5) "Substitute" ccndemnastion. This will be considered as & separate

matter.

Hecessity

The issue of "necessity” is concerned with such matters as when and
where the improvement will be made and what property interests will be taken
for 1t. A separste matter-«-to be considered at a subsequent meeting--is the
"more necessary public use" problem.

Californis statutes limit the exercise of the right of condemnation to
the taking of property that "is necessary to such [“"authorized by law"] use"
{Code Civ. Proc. § 1241(2)), and to the taking of land or rights of way when
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the proposed public use is located in a manner which will be "most compatible
with the greatest public good and least private injury" {Code Civ. Proc.

§ 1242 on land and Code Civ. Proc. § 1240(6) on rights of way). If the property
to be taken is not land or rights of way, the statutes do not limit the right

of condemnation by requiring s proper location of the proposed public use.

The matter of whether an interest greater than an easement may be taken is
covered by Code of Civil Procedure Section 1239, which, in effect, permits

any public entity to take a fee if it adopts a resclution that the taking of

a fee is necessary. Attached as Exhibit III are the pertinent provisions
referred to above.

By statute, the resolutions of many condemnors are made conclusive
evidence of necessity. BSee attached Teble VI. You will note that, for all
practical purposes, state takings are subject to a conclusive presumption
of necessity. In addition, subdivision (2) of Section 124l of the Code of
Civil Procedure provides that a resolution of necessity adopted by two-thirds
of the governing body of a county, city, school district, irrigation district,
sanltary district, transit district, public utility district, rapid transit
district, or "water district" is conclusive evidence:

{1) of the public necessity of the proposed improvement,

{2) that such property is necessary therefor, and

(3) that such proposed improvement "is planned or located in the manner
which will be most compatible with the greatest public good, and the least
private injury."

The resoluticn is not conclusive if the property is leocated outside the
condemnor's territorial limits.

Other statutes mske the resolution conclusive with respect to cther
types of local public entities. See Table VI attached.
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Where the resclution 1s conclusive, the issue of necessity is not
justiciable even when facts constituting fraud, bad faith, or abuse of

discretion are affirmatively pleaded. See extract from People v. Chevalier,

52 Cal.2d 299, 240 P.2d 598 {1959) {Exhivit I attached).

There is little doubt but that the vast majority of takings are now
covered by the conclusive resolution provisions. Reference to Table VI
{attached) indicates, however, that there are a number of condemnors whose
resolution is only "prima facie" evidence of necessity and a number of
condemnors whose resolutions are not even prima facle evidence. (However,
this latter class of resolution probably would be given the effect of a
presumption affecting the burden of proof by Evidence Code Section 66l -~
presumption that official duty regularly performed.)

It is possible that some of the various types of districts that afe
involved with the use of control of water would bhe given the benefit of a
conclusive presumption of necessity by giving a broed construction to the
phrase "water district" in subdivision (2) of Section 1241. Table VI does
not, however, ettempt to indicate the extent to which the conclusive
presumption might be extended to districts other than those specifically
designated as "water districts."

Where the resolution is made prims facie evidence of necesslty, a

property owner challenging a condemnation on the ground of improper location

must produce clear and convineing evidence to show that the location
gelected is inconsistent with the greatest public geood and least private

injury. Housing Authority v. Forbes, 51 Cal. App.2d 1, 12k P.2d 194 (19L2).

Where the lssue is whether the particular property or particular interest
is necessary to the proposed public improvement, the burden on the property

owner to rebut the presumption arising from a prime facle resoclution 1is



unclear. BSuch a presumption may shift the burden of proof to the property
owner (most likely effect) or merely the burden of producing evidence. See

Evidence Code Sections 602-606. But see People v. ('Connell Bros., 204 Cal.

App.2d 34, 21 Cal. Rptr. 890 {1962) (discussed infra).

Condemnors~-such as mutual water companies, public utilities, nonprofit
hospitals, and the like--that are not public entities present special problems
in determining the extent to which their determinations of "necessity” should
be recognized in the condemnation action. These condemnors will be discussed

separately in memoranda prepered for future meetings.

Necessity generally--not a judiciel gquestion in other states

Attached (green) is sn extract from Nichols on Eminent Domain. This
extract sets out the porticn of Nichols discussing necessity. We have
reproduced all of this portion of Nichols for you, and we suggest that you
read it. {Because of the extensive footnotes, you will find that it will
require less time to read than you would expect from its size.) You will
note that the extract commences with the statement:

The overwhelming weight of suthority meskes clear beyond

any possibility of doubt that the question of the necessity

or expediency of s taking in eminent domain lies within the

diseretion of the legislature and is not a proper subject of

Judiecial review.

Nevertheless, California and a few other states have made necessity a Judicial
issue by statute. But even in California, as Table VI demonstrates, the
greet majority of California tskings are covered by a conclusive resolution
of necessity so that even in Celifornia the issue of necessity is not a
justiciable issue in the ordinary csase.

It is important to recognize the distinction between & "necessity” issue

and & "public use” issue. Although the extract from Nichols is not as clear
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as it might be in its discussion of the circumstances where the condemncr's
determination of '"necessity" is not conclusive under the general rule, it
appears that the so-called "bad faith" type of exceptlons discussed by
Wichols frequently are cases where the issue is a "public use” issue, such

as excess condemnation, future use, no intent to devote property to use for
which it is claimed it is being taken, and the like. In California, in a case
where the resolution of necessity i1s conclusive, "the conclusive effect
accorded by the Legislature to the condemning body's findings of necessity
cannot be affected by allegations that such findings were made as a result

of fraud, bad faith, or abuse of discretion." Pecple v. Chevalier, 52 Cal.2d

299, 340 P.2d 508. But California also recognizes that an 1lssue such as excess
condemnation is not & neceesity isaue; it is & publlc use issue and the
conclusive resclution of necessity does not deprive the court of its
responsibility to determine whether the excess taking is a public use.

People v. Superior Court, 68 Adv. Cal. 206, 65 Cal. Rptr. 342, 436 P.2d 3h2
(1968).

California statutory scheme on necessity

The existing statutory scheme on necessity has been built up over the
years since 1872 and shows no consistent legislative policy. The major
condemmnors all have a conclusive resolution of necessity. The resolutions
of the various kinds of special districts are given different effects, but
the system defies any logical explenation. Some condemnors that can take
immediate possession dc not have a conclusive or even prima facie effect
given their resolutions. Other condemnors that cannot take lmmediate
possession have a conclusive effect given their resolutions of necessity.
Many special districts have the county board of supervisors as the governing

body. When the county board of supervisors acts for the county in adopting
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the resclution of necessity, the resolution is conclusive. But when the
board of supervisors mscts for a special district in adopting the resolution,
the effect to be given the resolution varies without any relationship to the
type of district. In some cases, the resclution is coneclusive on only cne
or two of the elements of necesgity; scametimes it is concluslve on all three.
Sometimes the resolution must be adopted by a two-thirds vote; scimetimes a
simple majority sppears to be sufficient. Insofar as the resolution relates
to the property interest to be taken--whether the fee or a lesser interest--the
resolution of any local public entity apparently is conclusive on the issue
of necessity and there is no two-thirds vote requirement. Bee Section 1239
of the Code of Civil Procedure.

FEven with respect to public entities of the same type, the effect to be
given the resolution varies. For example, examination of page 4 of Table VI
discloses that the Alpine County Water Agency {county board of supervisors
is governing body)} has a resolution that is given prime facie effect; the
Antelope Valley-East Kern Water Agency (elected board of directors) has &
resolution that is given conclusive effect; and the Bighorn Mountains Water
Agency {elected board of directors) has a resolution the effect of which
is not indicated. The seme is true of the flood control districts: The
American River Flood Control District {elected board) has a resclution that
is given conclusive effect; a county flood control district {county board
of supervisors) has a resolution the effect of which is not indicated; and
the Del Norte County Flood Control Distriet (county board of supervisors)
has & resolution that is given prims facie effect. Alsoc a comparison of
the functions of the various types of districts will diseclose & similar
lack of consistent treatment of districts that carry on the same function.
In summary, while the Legislature has provided for a conclusive resolution
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to cover the great majority of takings, the statutory pattern that governs this
ares of condemnstion law consists of a mass of statutes that reflect no
consistent legislative policy and introduce complexity and uncertainty into
the law.

One of the few examples of a case where the court found that there

was no necessity for a taking is People v. ('Connell Bros., 204 Cal. App.2d

34, 21 Cal. Rptr. 890 (1962). This was an action by the Department of
Natural Resources to condemn approximately 500 ascres of ranch land for
development as a part of the State Park System. The plaintiff had the
benefit of & "prime facie" presumption of necessity. The property in
question was being acquired for Santa Clara County as s part of a cooperative
park and recreational venture with the State Division of Beaches and

Parks. The plaintiff presented two witnesses on necessity: (1) a land
sgent for the State Division of Beaches and Parks who gave no testimony

as to necessity; (2) the Deputy Chief of the Division of Beaches and

Parks who testified that a report had been prepared under his genersl
supervision and that he agreed with the report {the report, which was
sedmitted in evidence, stated that the 500 scres was toge little to develop
as & park and that there was not sufficient money to acquire the needed
remaining property). The court found no public necessity. About = month
later, the plaintiff filed & motion to reopen the case for the purpose of
providing additional evidence on necessity {park personnel from Santa Clara
County and other persons familiar with the Santa Clara County situation}
but this motion was denied by the trial court. The Jjudgment of the trial
court was affirmed by the Court of Appeal and the Supreme Court denied

a petition for hearing.
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The staff believes that the case represents one where the plaintiff
did not take the defendant's denial of "public necessity’ serilously, and
the pleintiff made no real effort to submit much more proof on the lssue
than the resclution. The adverse decision probably came as & shock to
the plaintiff, but a second shock was when the court refused to reopen
the case to hear from the persons who really knew what the facts were.
Interestingly enough, if Santa Clara County had itself sought to acguire
the property, & resolution of the board of supervisors on the issue of
necessity would be conclusive. The case is one of the few where the
defendant won on necessity {elthough, for all we know, Santa Clara County
may later have brought an action to condemn the property). The case
represents an example of a situation where the judge determined that a
joint state-local park project is not necessary or not properly planned.
There is 1little doubt thet the plaintiff could have proved necessity had
it gone to the trouble of bringing same witnesses who knew something
about the project to the trial. (The defendant never introduced any
evidence on the issue.) The staff believes that the case is an example
of the problem that can erise where the plaintiff's resolution is not
conclusive on necessity; the defendant has no real chance of winning on
the issue, but the plaintiff has to go to the trouble and expense of
litigating the issue and, 1in a rare case, losing if he fails properly
to prepare his case on the issue.

For a Purther discussion of the existing law, see the extract fram
California Condemnstion Practice (pages 150-165), which ig attached to

Memorandum 70-33.
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POLICY OONSIDERATIONS AND RECOMMENDATIONS

Many persons initially react to the policy gquestion whether the
resolution of necessity should be conelusive by taking the view that
there should be some method of preventing public entities from acguiring
property by eminent ddmain when the taking is not really necessity. How-
ever, the question whether the resclution should be given & conclusive
effect or some lesser effect in a condemnation action is one that re-
gquires careful analysis.

As & practical matter, it would appear that any attempt to lessen
the effect now glven to the resclution of necessity would be doomed to
failure. Taking away the conclusive effect given to the resolutions
that now apply to the great majority of takings by public entities would
probably be sufficient in and of itself to defeat any attempt to secure
emactment of a comprehensive eminent domaln statute. On the other hand,
support from public entities for a comprehensive statute would be more
likely if improvements can be made in the procedural aspects of condem-
netion law to preclude unmeritorious attempts to defeat condemnations.
Thergreat need in condemnstion law is to give the property owner a right
to adeguate compensation and, if possible, to provide him with & practical
means of obtaining justice if the condemnor has not offered him adequate
compensation. The possibility of defeating a taking as not "necessary"
under existing law 1s exceedingly slim. It would be more to the property
owner's Interest to eliminate necessity as a judicial issue and to pro-
vide him with a clear right and a statutory procedure for raising the

public use questions (excess, future, substitute, fraud in not intending
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to devote to use for which taken, and the like) in a condemnation action.

State takings

Almost every state condemmetion action has the benefit of a conclu-
sive presumption of necessity. It is likely that we will be revising
and clarifying state condemnation procedure. To the extent that state
condemnation actions are conducted under the Property Acquisition Iaw
{which now probably governs--or should govern--all takings other than
those of the Department of Public Works and Department of Water Rescurces),
a conclusive presumption now applies. It seems appropriate to give state
condemnation actions the benefit of a conclusive presumption on necessity
since the Legislature can and does supervise state property acguisitions
as does the Department of Finance. [Limited state funds severely limit
state property acquisitions and funds are available only in the cases of
the greatest necessity. It does not seem appropriate for a Superior
Court judge to tell the Legislature and the head of the appropriate state
department that property sought to be acquired for state purposes is not
necessary for state purposes. Accordingly, the staff believes that state
takings should have the benefit of a conclusive presumption. The only
real policy question for decision is who will determine "necessity" in

takings by local public entities and by nongovermmental condemnors.

Iocal public entity takings

The time to determine whether a project should go forward is long
before a condemnation proceeding is instituted %o acquire property. 4
local public entity is almost always commitited to a public improvement

leng before the condemnatlion proceeding is filed. The project has been
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cussed and discussed at length. Often the voters have approved a bhond
issue to finance the improvement. A large number of citizens will gener-
ally protest any public improvement on the ground that it will disturb

the environment or will require expenditure of public money. A4nd public
officials have become more and more willing to listen to those who protest
public improvements. At the same time, funds available to local public
entities are less adequate than in the past to cover current programs,
much less to finance new public improvements. Accordingly, decisions
involved in the determination of the need for and the location and timing of
public improvements have become some of the most political ones that the
governing bodies of public entities are required to make.

In reality, the courts have done little more than to rubber stamp the
decisions made by public bodles on necessity (other than in extraterri-
torial condemnation cases) because those bodies unquestionably are more
qualified than a court to make these decisions. The courts are not
equipped to deal with the kind of fact finding and interpretation needed
to determine the policy questions presented by the need for a particular
parcel of property for a particular project. Often the data on which the
governing bodies rely in determining necessity involves political con-
siderations that responsible public officials, rather than the courts,
are best fitted to decide. The court procedure is not the suitable means
by which the elements that must go into . political decision making of the
“necessity” nature may be presented to the‘individual who must make the
ultimate decision. To permit the courts to rely on the kind of nonjudi-
cial materials that should be considered in determining necessity questions--
such as the views of all interested citizens--poses the danger that scme
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courts might reach conclusions based on questionable or inadequate

information.

There are other reasons why the court should not be permitted to
pass on the question of necessity. A city sewer project, for example,
often involves more than just this taking for this particular segment
of sewer. A denial of a part of one location has an effect on larger
segments and, to some extent, on the whole system. If review is needed,
the condemmation action is not the time for it, because the condemnation
action is the end of a process begun long before. Also, one judge may
find necessity for one parcel in the right of way and another may not
find it for another needed parcel in the same right of way. Someone
finally has to Jjudge, and it seems better in many ways to have that one
be the governing body in control of the entire project. Moreover, the
judicial process can only consider speciflc cases. Before contested
cases reach the court, it is likely that many parcels of the same project
will have been acquired by purchase.

In view of these considerations, it is not surprising that the
original 1872 California scheme of making "public necessity" an issue
for the judge has changed over the years so that now this issue is not
one for the judge in the great majority of takings.

Finally, anyone who reviews the existing statutory scheme for
determining the effect of the resolution of necessity is struck by the
lack of ahy rational basis for the scheme. In any comprehensive revision
of eminent domain law, the Commission could make a substantial contribu-
tion by repealing all the diverse provisions dealing with the effect of
the resolution of necessity adopted by local public entities and substi-

tuting one sensible series of provislons dealing with this subject.
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gur consultant (on pages 12-13 of the background study attached to
Memorandum 70-33), after reviewing the existing situation, concludes:

It is suggested that the legislative intent as the court ex-
pressed it in Chevalier is sufficiently valid as to all takings

by public condemnors to allow a conclusive presumption in thelr

favor. While this would not alter greatly the end result in

present litigation, it would put it in a more logical posture
without unduly infringing upon the right of the general public or
of particular landowners.

The staff has reached the same conclusion. All state takings should
have the benefit of a conclusive presumption of necessity. However, any
taking for the benefit of a state agency {other than the Department of
Public Works or the Department of Water Resources) should be approved by
the Property Acquisition Board before the proceeding is commenced. (When
the detzils of this recommendation are worked out in statutory form the
nature of the requlred revisions will be specified in more detail.)

A1l takings by local public entitlies should heve the benefit of a
conclusive presumption of necessity (except for takings outside the
entity's territorial limits). But, at the same time, property owners
should be provided with some assurance that the decision to acquire
property by eminent domain is an informed one. Hence, the staff recom-
mends that no condemnation action be commenced by a local publlc entity
uvnless the governing body of the entity, after a public hearing, has
adopted a resolution of necessity by a two-thirds vote of all of the
members of its governing body. (The advics of representatives of local

entities should be sought to determine whether the public hearings and

two-thirds vote requirements are practical.)
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The staff recommendation is based on the belief that the "necessity”
guestion is a political one and should be made by the governing body of
the loeal publiec entity rather than by a judge who may not be responsive
to public needs. At the same time, we believe that the democratic
process requires that the governing body make a decision to condemn pro-
perty only after considering the informetion presented at a public hear-
ing,and further, that the extreme step of condemnation of property should
be taken only if a two-third majority of all the members of the governing
body are persuaded that the acquisition is necessary.

The staff believes that the statutory scheme suggested above would
be & vast improvement on the existing scheme which mekes no sense at all.
Moreover, we believe that it would provide property owners with some real
protection against unnecessary acquisitions--something that is not actual-
ly provided under the existing statutory scheme. Attached as Exhibit IT
(yellow) are proposed statutory provisions dealing with the necessity
problem as it exists in takings by local public entities. (We will

draft provisions applicable to state agencies later.)

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Moo To 37 ex#iir T |
© 802 Prorte v. CHEVALIER [62 C.24

Qeorge C. Hadley, Willinm H. Petorson, Charles E. Spen-
cer, Jr., Roger Arncbergh, City Attoracy, and Peyton H.
Moore, Jr., for Respondents.

. §PENCE, J.—Defendants Richard C. Goodspeed and Wil
Yiara A. Hyland, as trustee, appeal from a judgment esttered
in two consolidated eminent domain actions, one brought by
the state and the other by the city, to extingaish, cortain
stroet aceess rights and to acquire an easement over said

_deéfendants’ land for sirect purposes. The tnkings were in-
“didental 1o the eonstruction of a frecway. The jury found

that the market value of the property laken way $7,600, and

_ that scveranee damages were offset by special Lenefits o the
‘pottion of the lind which was not taken. Defendauts seek
..o reyereal on the follewing grounds of nlieged error: (1) the

striking of portiona of their answer, which purported lo raise
speeial defenses of Iraud, bad faith, and abuse of diseretion;
(2) the consclidntion of the two procecdings for trial; (8)
the refusal of ecerlain instructions bearing on the measare
of domages; (4) the submitting to the Jury of an alleged
improper form of verdict; ind (5) the exelusion from evi-

* deice of A proposed plan fov improving defendanis’ land.

The litigntion invoived property in a block in the city of
Lus Angeles, which Lloek was bounded on 1lie north by 98¢h
Street, on the cost by Broadwoy, on the south by Century
Boulevard, and on the west by Olive Strect. Defendants
owned o strip on the southeast corner, with a froniags of
87 fect on Contury Bowlevard and 44163 fect vn Broadway. '
99th Strect formerly cut into (he block, erossing Olive Street
from the west, but did nei continwe through ta Brondway,
Tt ended at the westerly boundary of defendants’ land.

A seetion of the new Ilarbor Freeway was built, running
generally along Olive Street. It does not cross defemlants’
Iand but its construction resulted in the elosing of the inter-
section of 90th Btrect and Olive. Access lo the west along

.90th Street was thercby denied to defendants and to the

owners of property located in said Dloek on 991k Strect to
tho east of its formner intersecetion with Olive Strect.

To provide nceess for the landlocked parcels lovated on
98th Street cast of ity ferner aterseetion with Olive Street,
the state sought to obtain an eascment measuring 60 feet by
87 foet over defendants” land, for the purpose of extending
90th Street to Broadway. Defendants suecessfully interposed

~ demurrers on ihe theory tbat the condemnation to provide




Ty

June 1559] Peorwy v, CHEVALIER 303
152 C.22 200 340 .21 b9t

for this extension wias bayond the power of the state with
respeet 1o the freeway project. The state and the city then
exicred inlo an mpgreement whereby the eity agreed to eon-
demn ihe easement aeross defendants? land, The siate there-
fore limited ifs action against defendanis (o condemning de-
Tendants® rigltt of aceess over 90th Street (o and aeross thie
former Olive Stroct; and the city then brought the aaotion
to condenin the easement over defendants’ land to extend 99h
Street o Droadway,

The iwe actions weee thorealtor consolidated for trial, At
the outsct of the teiad plaintifs moved to strike from the
defendants” suswers those portions wlkieh defendanis eharae-
tevize as estithlishing “special defenses™ of fraud, bad fuith
and nbuse of diserotion, With respeet to the state's action;
the allegatinns were thal it wos feasible to consiruet 1he froe-
way over 59tk Strect instead of closing off defendenis’ wost.
erly access, nnd that in {ailing io so ronsiruet the freewny,
the State 1Tighway Comndssion acted arbitrarily and abused
ils discretion,

The allcgations of fraud, bad faith, and abuse of diseretion
with respect {o the city’s aclion were meore detailed. Thoy

‘attacked the ¢ity couneil’s action in finding that condemning

an easement across defendants’ land was necessary and in
the publie interest. Iu subsiance, {he allegations were that
(1 the eouucil abused ifs diseretion in that (a) it failed to
inveatizate properly the advisability of providing asccess 1o
the Jandlecked purecls by eonsiructing & north-sonth serviee
road slony thie cast side of the freeway, from 00th Strect
to 95tk Strect, aeross land available for the purpose; (b} ihe -
eouncil’ finding was ““porsaant 1o an ggrecrmient and cono
spiracy by ‘and between said Couneil and the Californin State -
Mighwny Commission’ anerely “to Turther the commission’s
desires rather thon to furthar any of the city’s own intercsts,
since the state would otherwise have (o construet ihe de-
geribed service rond; (o) the council refused to hear de-.
fendants' arpumenty that the deseribed service vond was more
in the publie inferest; (2) the council ncted in bad faith,
franduelently, arhitvavily, and negligently in that {a) it scted .
in concert with and wnder the domination, control, and in-
fluenee of stufe aeencies, without studying or investigating
for itsclf the necessity or desivability of the deseribed service
road as an alternative; (b} rather than for & legitimate city
interest, the eondomnation was for the purpose of acchmplish-
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ing for the state what the state was unable to do, and saving
the state from having to Dbuild the deseribed pervice road;
(e) it refused to hear defendants’ arguments that the public
interest would be better scrved by the deseribed service road.

Afiler receiving in evidence the city ordinance and the
coinmission's resofution eontaining the findings attacked in
the answer, tha court ordered the “‘special defenses’ stricken,
The question is whether the stricken allegations presented a
jastiviable issue.

" [1] BDeeause eminent domain is an inherent attribute of

‘sovereignty, coustitutional provisions mevely place limitations

-upen its éxereise. (Counly of San Mateo v, Coburn, 130 Cal,

631, 634 [63 P, 78,-621]; County of Los Angecles v. Rindge

" Go,, B3 Cal.App. 166, 174 [200 P. 27].) [2a] The enly limiw-
. tions placed upon the excreise of the right of eminent domuin

by the California Constitution (art, I, §14) and the United
Staies Constitution (Fourtecnth Amendment) are that the
taking be for a “public use’ and ihat ** just compensation’”
be paid for sucl taking. Xach of these limilations ereates a
justicinble issue in emineot dvmain proceedings. But ‘*all
other questions involved in the tnking of private property
are of a legislative nnlurve:’? (University of So. California
v. Robbins, 1 Cal.App.2d 523, 525 [37 1.1 163].) [3] The
taking of propeety for wse as & publiv street or lighway is
clearly a taking for an established public use (Rindge Cs,
v. County of Lo¢ Angeles, 262 U.B. 700, 706 [43 8.Ct, 689,
07 I.Ed. 1188]; 2 Nichols on Eminent Domuin {84 ed.)
§7.012 {2], p. 489), cven thouxh the sireet or highway will
bear relatively little traffie. {Shcrman v, Buick, 32 Cal. 241,
263 [91 Am.Dee. 577).) There is no question, then, that, the
takings in the instant case are for a public use. Delendants
did not ellege fraud, bad faith, or abuse of diserction in the
sense dhat the condenmer does st aetanily intend to use the
propeeiy as it reselved {o nse it, The siricken gllegations in
defendants’ *“speecial defenses’ songht judicial review of the
findings 1hnt the respeetive takings were neecssary and com-
mensurale with the geeatest public good and the least private
injury. Those legislative delermiaalions are frequently termed
the guestion of necessity. T

[4] The recitations iu the cily ordinance and Ifighway
Comnuission’s resolution of the *‘ public necessity?” of the pro-
posed iinprovements, that “*such property is necossary there-
for,"”” and that the improvemcuts were *‘planned or located
in the manner which will be most compaiible with the greatest
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public good, and the least private ingney,”” are “eonclusive
evidence’’ of those matters. (Code Civ. Proc., § 1241, subd.
2; Sts. & Hy. Code, §1053 [6a] In upholding the consii-
tutionality of this conelusive presumplion, the United Siates
Supreme Conrt said: **That the necessity and expedieney of
tuking property for publiec use is d legislative and not a
judivial guestion s nol open te disvassion. . . . The question
is purely political, does not require a liearing, and is not the
subject of judicial inguiry.' (FBirdge Co. v. Counly of Los
Aungelrs, supra, 262 US, 700, T00.)

However, defendands maintain that there s an jmplied
exenption e the stalutory conclusive presmmplion,  They
argie that the delevmination of necessity is justicialle when
facty constiluting frawd, Ll faith, or abuse of diserction
are affirmatively pleaded,  Piaintiffs, on the glher hand, assert
that lmplying sueh o excepiion would allow publie improve.
ments to be undaly impeded by frequent sand protonged liti-
gation by persons whose only real contention is that semeone
else's property shenld be tdken, vaither than their own. Plain-
tiffs peind out that property owners do have considerable pro-
Leetion in any ease, sinee just compensation must always be
poid, aud sinee the conelusive presumiption attaches eanly to
those city ordinances that have Been passed by & two-thirds
vote, {Code Civ. Prov., § 1241, sulsd, 2.3 *

Tiere is no douht that the language wsed In soveral de-
cisiony seems 1o hwmply that the condemning body's fiudings
of necessity nre reviewalle in eomdemnation actions when
facls establishing frand, bad faith, or abuse of diserction are
nffirmntively pleaded.  (People v. Legies, 160 Cul. App.2d 28,
32-33 [324 1"2d 92G); Orunge County Weaicr Disl. ¥, Ben.

-~ weld, 156 Cal.App.2d 745, 750 {920 I".2d 536]; Las Angcler

County Flood Coutrel Dist. v, Jan, 154 Cul.App.24 389, 304
1316 .20 23] ; ity of T Mesn v, Duweed & Gawbrell Ploning
Miil, 346 Cal.App.2d 762, 777 [304 .20 03] ; Prople ex vel,
Department of Public Works v, Schulfz On., 123 Cal App. 24

925, 941 [268 P.2d 117]; People v. Thomas, 108 Cul.App.2d

832, 835 [230 P.2d 914]; People v. Millon 85 CalApp.2d
549, 552 [96 .24 159).) DBut the cases upor which de-
fendants rely appenr to confuse the question of public use
with the question of neeessity for taking partieutar property.
This is especially trne in those instances in which the property
owner's confention was that the condenning Lody was secking
1o take more lund than it intended to put to a public usc,
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(See People v. Lagiss, supra, 160 Cal, App.2d 28; Las Angeles
Counly Flood Conirol Dist, v. Jan, supra, 153 Cal.App.2d
389; People ex rel. Deprrtinen! of Pullic Works v, Schultz
Co., supra, 123 Cal App.2d 923; People v, Thomas, supra, 108
Cel.App.2d 832; People v. Milton, supra, 35 Cal.App.2d 548,
Beo also 2 Niclhols on BEminent Domain (3d ed.) §7.5122,
. 4925 [8] lowever, the distinetion between the guestion of
publie usz and the guestion of neeessity has been, and shonld
e, reeogaized. {Counly of Los Angeles v. Rindge Co., supra,
&3 Cal.App. 166, 174; People v. Olsen, 108 Cal.App. 528, 531
{203 1. 645]) -

The faiture of sonie of the cases to recognize such distine-

tion may Lave resulted from adhercues to the langunre cis-

Ployed in eeriain eavlier cases deeided before seetion 1241
of the Code of Civil-Trocedure was amended in 1913 to pro-
vide that ihe condenming bady 's determination of “*neeessity’’
should be ““conclusive cvidence thercof, {Stats, 1913, p.
540.) - That amendinent, however, definitely brought the law
ol this stade inlo Hine with that of the vast majority of other
Juvisdivtions.  (Sce mumerons eases eited in note LRA,
(NS} vol, 22, p. 64, at p. 71} [5b] The majority vule jis
sunsmirized 1o the cited note as fellows: 1 o use is a publie
ane, (he noeessily, propriely, or expedicuey of appropriating
private property for that wse is ondivarily not a subject of
judicial cognizance.  ¥a genevad, eourts have nothing to do
with yuestions of neeessily, prapricty, or cxpedicney in exer-
vises uf the power of cuinest domain, They are not judicial
ruoestions.”  Continuing on page 72, it is further saids **Once
it is judiciaily estublished {hat a use is pnblie, it is within
the exelusive provinee of the Legislsture 1o pass upon the
grirstion of neeessity for appropriating private propevty for
that wse, unless the question of necessity has been made a
Jadicial one, citler by the Censtitution or by slulute’t Such
a vonstitutional provision is found in the Constituiion of
Mickiman (1850) (art. 15, §2) but as stated a1 page 70 in the
cited note: **This provisien, aceording to the courd In Paul v.
City of Detroit, 32 Mich, 108, is not Iound in Constitutions
generatly, aud was never known in Michigan until the adop-
tion of the Constitulion of 1831,

{2b]  As abeve indicatoed, the only pevtinent limitations
placed by the Califorvia Constitation upon the exervise of the
right of cuinent domain {aes. I, § 343 are that the taking be
for a **public use™ nud that *f just compensation”” be paid for
stel tnking, [t 3s furthoe elesre tha sinee 3013, our statutory
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provisions {Cede Civ. DProc, §$ 1241, subil. 2; sce also Bls. &
Hy. Code, §103) have plweed the detovuination of the gques-
tion of ““necessity '’ wilthin the exelusive provinee of the con-
dowming body by expressdy decluring that the latters de-
terminalion of ““necirsiiy’ shall be “‘eonclusive cvidence”
thereof.

{71 We therefore hold, despile the implications to the con-
trary in some of the eases, that the eonclusive ellect accorded
by the Legislature to the eondemning body's findings ol
neeessily cannnt he afteled by allegations that such fiudings
were made as the vesult of frand, bad faith, or abuss of dis-
gretion.  In other words, the gquestions of the neecssily for
making a given publie improvement, the necessily for adopt-
ing a particelne plan therefor, ov the” necessity for tuking
particnlar propertly, vather than other property, for the pur-
pose of aceomplishing such public improvement, caunot he
miade justieiable issurs even though fraud, bad faith, or abuse
of discretion may be alleged in comnection with the rondenm-
fug Lody's determination of such necessity. To hold other-
wise would not only thwart the legislative purpose it making
sueh determinitions conelnsive but weauld opén the door to
endlless litigation, and perhaps conflicting determinations on
the question of “*neeessity’” iz separate condemnation actions
brought to oldain the pareels sought to earry out a single
pubtic improvement. [8] We are therefore in accord with
the view that where the owoer of land sonzht to be condemued .
for mm establislied public use is aceorded his constitutional
right {o just compensation for the taking, the eondemning
body’s *“mmotives or reasons for deelaring that it is nécessary
to take the Jand are no coneern of his.” (Cownty of Los
Angeles v, Rindge Co., supra, 53 Cal.App. 166, 174, alf’d
Bindgo Co. v. County of Los Augeles, 262 1.8, 700 [43 S.Ct.
689, 67 L.Ed. 1186].) Any lanpunage in the prior cases im-
plying & contrary rule is herely disapproved. It follows

. that there was no error in the trial court’s ruling striking th

‘tgneeial defensces’’ relating to {he question of necessity.

{balance nf opinion, dealing with other
metters, omitied.)
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Memorandum 70-38
EXHIBIT II
COMPREHENSIVE STATUTE § 300

Staff recommendation

The Right to Teke

DIVISION L. THE RIGHT TO TAKE

Chapter 1. General Provisions

Article 1. Public Use and Necessity

g 30. Condemnation permitted only for a public use

300. The pover of eminent domein may be exerclsed omly

t0 acquire property for & public use. Any use, purpose,
object, or function which is declared by statute to be one
for vhich the power of eminent domain may be exercised is

2 public use.
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Memorandum 70-38
COMPREHENSIVE STATUTE § 301

Tentatively approved April 1970

The Right to Take

§ 301. Condemnetion permitted only where authorized by statute
The pover of eminent domain may be exercised to

301-
acquire property for a public use only by a person authorized

by statute to exercise the power of eminent domain to acguire

such property for that use.




Memorendum 70-38
COMPREHENSIVE STATUTE § 302

Btaff recommendation

The Right to Take

§ 302. Condemnation permitted only when necessity established

302. Before property may be taken by eminent domein, all
of the following must be established:

{a) The proposed project is a necessary project.

(b} The property sought to be acquired i¢ necessary for
the proposed project.

(¢) The proposed project is planned or located in the

manner which will be most compatible with the greatest public

‘good and the least private injury.
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Memorandum 70-38

COMPREHENSIVE STATUZE § 310

Staff recommendation

The Right to Take

Article 2, Iocal Public Entitles

§ 310. Resolntion of necessity required

310. An eminent domain proceeding may not be commenced
by a local pudblic entity until after i1ts governing body has
adopted a resolution of necessity that meets the requirements

of this chapter.

alfa
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Memorandum 70-38
COMPREHENSIVE STATUTE § 310.1

Staff recommendation

The Right to Take

§ 310.1. Contents of resolution

310.1. The resclution of necessity shall describe the
specific parcel or parcels of property to be acquired by
eminent domain and the general neture of the proposed project
for which the property is required and shall declare all of
the following:

(a) The public interest and necessity require the pro-
posed project.

() The property described in the resolution is neces-
sary for the project.

(¢) The proposed project is planned or located in the
manner which will be most compatj.‘ble with the greatest public

good and the least private injury.
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Memorandum 70-38

COMPREHENSIVE STATUTE § 310C.2

Staff recommendetlion

The Right to Take

§ 310.2, Adoption of resolution

310.2. The resolution of necessity must be adopied by a
vote of not less than two-thirds of all of the members of the

governing body of the local public entity.

B




Memorandum 7C-38

(N

COMPREHENSIVE STATUTE § 310.3

Staff recommendation

The Right to Take

§ 310.3. Effect of resolution

310.3. (a) If the property described in the resolution
is located entirely within the boundaries of the local public
entity, the resolution of necessity conclusively establishes
the matters referred to in Section 302.

(b) If the property described in the resolution is not
located entirely within the boundaries of the local public
entity, the resolution of necessity creates a presumption that
the mattere referred to in Section 302 are true. This presump-
tion is a presumption affecting the burden of producing

evidence.

()
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Memorandum T0-38
COMPREHERSIVE STATUTE § 310.4

Staff recommendation

The Right to Take

§ 310.%. Public hearing

310.4. A resolution of necessity may be adopted only
after the governing body of the local public entity has held
a2 public hearing at which interested persons are provided
& reasonable opportunity to express their views on the matters
toc be determined by the resolution. The determination by the
governing body of the local public entity as to what consti-

tutes a reasonable opportunity to present views is conclusive.

-8-
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Memorandum T0-38
COMPREHENSIVE STATUTE § 310.5

Staff recommendation

The Right to Take

§ 310.5. Rotice of hearing

310.5. (a) Notlice of the public hearing shall be given
as provided in this section.

(b) The notice of the hearing shall igelude all of the
following information:

(1) A statement that the governing body of the loeal public
entity is holding a public hearing to determine vhether the right
of eminent domain should be exercised to acquire property.

(2) The general nature of the project for which the property
is to be acquired.

(3) The general location or situs of the parcel or parcels
of property to be considered at the hearing.

(4) The time and place of the hearing.

(c) The notice of hearing shall be published as provided in
Section 6061 of the Govermment Code at least 15 days before the
date set for the hearing.

(@) A copy of the notice shall be mailed by first class
meil to each perscn whose interest in property is to be acquired

by eminent domain if the name and address of such person appears

=Qu
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Memorandum 70-38

COMPREHENSIVE STATUTE § 310.5

Staff recommendation

on the last equalized county assessment roll (including the
roll of state-assessed property) or is known to the clerk or
secretary of the loecal public entity. The notlce shall be
mailed at least 15 days before the date set for the hearing.
(e) Certificates or affidavits shall be filed with the
clerk or secretary setting forth the time and manner of com-
pliance with the requirements of subdivisions {c) and (4).
(f) A defect, error, or omission in the notice, the
certificate or affidavit of the clerk or secretary, the
publication or mailing of notices, or failure of the person
having an interest in the property to receive notice, does
not invalidete any eminent domain proceeding or affect the

right to commence or maintain any eminent domein proceeding.

-10-
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CALTFORNTA STATUTCRY THOVISIONS

§1239. Estates in Land Subject to Con-
dennation.—~The follewing iz » clasifica
tion of the estates and rights in landa suhject
to be taken for public vse:

1, A fee simple, when taken for public
buildings or grounds, or for perpancet
buildings, for reservoirs and dams, and per
manent flooding occasioned thereby, or fur
an outlet for a fow, or a place for the de-
posit of debris or taitings of & mne, or for
the protecuon of water bearing lands from
drought therefrom of any character what-
soever from any adjecent lande. {1]

2. Except as provided in subsections
3 and 4, or specifically in any other statute,

"an easement, when taken for any other
ute; provided, however, that when the
taking is by a municipal corporatien, and 18
for the purpose of constructing, eguipping,
using, maintzining or opevating any worke,
road, railroad, trumway, power plant, tele-
phone line, orother necessary works orstrue-
tures,for the preparation, manufacturs hane
dling or transporting of any material or sup-
plies required in the construction or come
pletionby such mumcipal cerporationof any
pubtic work, improvement, or velity, a fee
simple may be taken if the legislative body
of such muricipal corporation shalt, by res
olution, determine the cking thereof to be
necessary; and provided, further, that, when
any land is taken for the use of & by-pass,
or drainage way, ot overflow channel, or a
levee, or an embankroeni, or 2 cut required
by the plans of the Californin Dehris Comy
mission referred to in that cortain act of the
Legislature, entitied “An act approving the
report of the Califurnia Debris Comsnission
teansmitted o the speaker of the Heuse of
Representatives hy the Secrctiry of War
on Jure 17, 1911, directing the approval aof
plans of reclamation alung the Sacramento
River or its tributaries or upon the swamp
lands admcent to said river, directing the
State Engireer to procure data and make
surveys and exanunatians for the purpose
of perfecting the plans contained in sud
report of the Califoreia Debris Comimis-
sion, and to make reposts thoreol, making
an appropriaticn to pay the expenscs of
such exammations and surveys, and creat-
ing a Reclamation Board and defining its
power,” approved Decerabee 24, 1911, or
any modifications or ameadments that may
be adopted (0 the same, cither a fre smple
or easement may be taken as the Reclama-
tion Board shall by resclution determine
may be necessary. Such resoluticn shall be
conclusive evidence that a taking of & fec
simple or easement, as the casc may be,
i necessary

-

5. The rirht of eatry upon and oocoupa-
tion of linds, and the right to take there
fram such eerth, gravel, stones, trecs, and
giiher 38 may be neceesary for some public
BELS

4, When the property 18 taken by any
mutual water system, couaty, €ty and
county, or wcorporated ity or towi, or a
manscipal waier district, o other porlitizal
subdivision, regardtess of the use, a fee
simple may be taken if che lemstative or
other governing body of such mutual water
system, county, city sad couwnty, or ingor-
porated city or town, or municipal water
district, or other pelitical subdivision, shall,
Ly resabution, detremine the raking thereof
in fee t0 be nccessary, Sach cesolurion shall
be cenchssive evidence of the necessity for
the taking of the fee simple. Where the
fee iz token, the decree of condenmarion
shiall sperificaly provide for the saking of
a fee simple estate.

The provicions of this subsection shall
not b applicable where the property is
taken under the anchority conlferred by
subsection 1 hereaf, Lepg i 1872, 1874 p.
355, 1911 p. 618, 1913 p. 581, 1949 cls,
978,

51240, Private Property Subject te Con. |

denmatizn, = The private property which
may b taken under thiv dile includea:

& All riphtsof-way [or any and all the

purposcs mentioned in Section 1238, and

any and ali strectures and improvements
ur, over, across or afong such rights-of-way,

Cand the bods held or used in connection

therewith shall be subject to be connected

cwith, crossed, or intersected by of ech raced

within any other dight-af-way or improve
ments, or siructares thereon, They shall

" alsn be subiect to a limited use, in common

with the nwrer thercof, when aecessary;
bt such uses, crossings, intersections, and
eonnechions shafl he made in manner most
compatible with the grearest publie benefit
and lease private aaga
< 81241, Conditions Precedent — Fublic
Use and Necosiity.- -Before preperty can
be takern, it snust appear:

i, T1] That the use to which it is to be
apelicd is 2 yse authorized by law;

2. That the taking is nocessary to such
wse; providad, when the board of a sani.
tary district or ihe boord of divectors
of an irrigation disteict, of 3 transit diseric,
of a rapid rransit disteict, of & public uiliey
district, of a county saaitation district, or
of a water district or the jegizlative body
of & county, oy and Louaty, of an incoe-
pocated city or town, or the govcming
body of a scheol dustrici, shall, by resolu-



tion or ordinance, adopted hy vote of two-
thirds of all its memhers, have found and
determined that the public f:terest and
necessity reduire the asquisition construe-
tica or completion, by such county, city
and county, or incorporated city of tows,
or schuel districr, or samiary, irrigation,
transit, eapiil transit, poblic utility, county
sanitation, or water distriet, of any pro
oosed public utitity, or any public {mprove-
ment, and that the mopeaty deseribed in
such resolution ar ordinanze i nocessary
therefor, such resoloting or grddinnnce shall
be conclusive evidenco; {2} of the public
necessity of such proposed poblic utility or
public improvement, (b} thar such proper
ty ja necessary therefor, and (¢} that such
proposed public utility or public improve-
sent (s pranned or lecatod in the manner
whish will be meost companbls with the
greatesi public pad, and the least poivars
fnfury; provided, ihat sadd resolution er
srdinance shall not be such conclusive evie
dence in the case of the taking by any
eounty, city and coumy, or incorporated
city ar town, or scheo! distriet, or sanitary,
irvigation, sransit, wapid  teansit, public
utility, county sanitation, or water district,
of propeny locuted outside of the territori-
al Lmits thereal.



TABLE VI. EFFECT OF CONDEMNATION RESOLUTION AND GOVEENING BODY
(Only public entities having condemnation authority are included.)

e e

Public Entity

Effect of Resolution

Governing Body

STATE

California Toll Bridge
Authority

Dept. of Conservationl

Dept. of Parks & Recreation

Dept. of Water Resources

Dept. of Water Resources

(Central Valley Project)

San Franclsco Port
Authority

State Iands Commissioner

Sts. & Hwys. Code § 30LOL

Conclusive

Pub. Res. Code § 3320.1
Prims Facie

Pub. Bes. Code §§ 5006, .

5006.1 Prima Facie

Water Code § 251
Conclusive

Water Code § 11582
Conclusive

Harb. & Nav. Code § 1917
Conclusive

Pub. Res. Code § 6808
Conclusive

Gov., Lt. Gov., Admin.
of Transportation,
Dir. of Finance &

1 appointed member
Sts. & Hwys. Code
§ 30050

State Qil & Gas Super-
visor (appointed)
Pub. Res. Code
§ 3320.1

Dept. of Parks & recre-
ation with consent of
Dept. of Pinance
Pub. Res. Code
§§ 50C6,: 5006.1

Dir. of Water Resources
appointed by gGav.,
confirmed by Senate
Water Code § 120

Dept. of Water Resources
Water Code § 11451

Appointed by San Frapez .
cisco Port Authority
Commissioners
Harb. & Nav. Code
§ 1700

Controller, Lt. Gov.,
Dir. of Finance,
Pub. Res. Code § 6101

1. This statute provides for scquision by condemnation of property in an area
where 75% of the owners have entered an agreement for management development

operations or repressuring of an oil or gas pool.

Condemnation may also be

exercised by the city or county on behalf of the other owners under this

provision.



Public Entity

|

Effect of Resolution

Governing Body

State Militia

State Public Works Bd.

State Reclsmation Bd.

Univ, of Californis

COUNTY

Mil. & Vets. Code § 438
Prims Facile

Govt. Code § 15855
Conclusive

Weter Code § 8595
Conclusive

Educ. Code § 23152

Code Civ. Proc. § 1241(2)

Conclusive

Sts. & Hwys. Code § 4189
(Street Opening Act 1903)
[Conclusive only (a} neces-
sity & (c) greatest public
good with least private

injury}

Sts. & Bwys. Code § 6121
{ Improvement Act of 1911)

Conclusive

Sts. & Hwys. Code § 11400
(Pedestrian Mall Law 1960)

Conclusive

Sts. & Hwys. Code §§ 31590,
31592; Acquisitions for

rarking districts.

Adjutant Gen., Mil. &
Vets. Code § 438

Dir. of Finance, Dir.
of Pub. Works, Real
Estate Comm.,
appointed by legis-
lators, Govt. Code
§ 15770

Bd. appointed by Gov.
Water Code § 8551

Bd. of Regents {appointe:
cal. Const., Art. 1k,
§ 9; Govt. Code §20008

Leg. Body of County,
Code Civ. Proc.
§ 12&1(2)

leg. Body of County,
Code Civ. Proc.
§ 4170

leg., Body of City or
County, Sts. & Hwys.
Code § 6121

Leg. Body of County,
Sts. & Hwys. Code
§ 11400

Leg. Body of County,
Sts. & Hwys. Code

§ 315%0

Conclusive evidence as to {a)

& (c) as per Sts. & Hwys.
Code § 4189--Street Opening

Act of 1603

-2-



Public Entity

Effect of Resolution

Governing Body

CITY

SCHOOL DISTRICTS

Code of Civ. Proc. § 1241(2)
Conclusive

Covt. Code § 38081; Park &
Playground Act of 1909
Conclusive as to (a)

Govt. Code § 39140 (Sewer
Right of Way Iaw of 1521)
Conclusive as to (a) & (c)

Sts. & Hwys. Code § 4189
(5treet Opening Act of
1903) Coneclusive only as
to (a) & (c

Sts. & Hwys. Code § 6121
{ Improvement Act of 1911)
Conclusive

Sts. & Hwys. Code § 11400
(Pedestrial Mall law of
1960) Conclusive

Sts. & Hwys. Code $§ 31590,
31592 (Acquisitions for
prarking districts) Conclu-
sive as to (a) & (d) as per
Street Opening Act of 1303
Sts. & Hwys. Code § 4189

Code Civ. Proc. § 12h1(2)
Conclusive

leg. Body of City,
Code Civ. Proc.
§ 1241{2)

Leg. Body of City,
Govt. Code § 38010

Leg. Body of City,
Govt. Code § 39110

Ieg. Body of City,
Code Civ. Proc.

§ 4170

Ieg. Body of City,
Ste. & Hwys. Code
§ 6121

Leg. Body of City,
Sts. & Hwys. Code
§§ 11400, 11002,
11003

Leg. Body of City,
. 8ts. & -Hwys.. Code
§ 31550

Elected governing bd.,
Code Civ. Proc.
§§ 1221-1229.5
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Public Entity

Effect of Resoclution

Governing Body

DISTRICT

Alameds County Flood Con-
trol & Water Conservation
Dist.--1949:1275, Water

Code App. &% 55+1 to 5%-39

Alamedsa County Water Dist.-~--~
1961: 1942 (additional
powers granted to dist.
organized as county water
dist.)

Alpine County Water Agency
--1961:1896, Water Code
App. §§ 102-1 to 102-5%6

Amador County Water Agency
=-195%:2137, Water Code
App. §§ 95-1 to 95-29

American River Flood Con-
trol Dist.--1927:808,
Water Code App. §§ 37-1
to 37-31

Antelope Valley-East Kern
Water Agency--1959:21L6,
Water Code App. §§ 98-49
to 98-96

Avenal Community Services
Dist.=-=1955:1702, Govt.
Code § 61610

Bayside Reclamation Dist.
-=1927:792, repealed with
savings clause 1953:1005

Bethel Island Municipal
Improvement Dist.--1960
(1st Ex. Sess.):22

Bighorn Mocuntains Water
Agency--1969:1175, Water

Water Code App. § 55-5(13)
Prima Facie

1061:1942 §4(4d)

Conclusive (same as city)

Water Code App. § 102-T
Prima Facile

Water Code App. §§ 95-3.4
Prima Facie

Water Code App. § 37-23
Conclusive (refers to
gen. powers of irrigation
dist., ete.)

Water Code App. § 98-61(7)

Conclusive (rights of
city

No indicated effect

No indicated effect

1960 {1st Ex. Sess.):22 § 80

(as amended Deerings Gen.

Laws Act 5239e) Conclusive

{powers of city)

o indicated effect

Code App. $§ 112-1 to 112-54

Bd. of Supervisors
of County ex
officic, Water
Code App. § 55-6

Elected Bd. of Dir.,
Water Code
$§ 30730-30803

Bd. of Supervisors
of County ex
officlo, Water
Cede App. § 102-30

Either Bd. of Super-
viscrs. or eleeted

Bi. of Dir., Water ,

Cede App. § 95-7

Elected Bd. of
Trustees, Water
Code App. § 37-3

Elected Bd. of
Dir., Water Code
App. § 98-51

Elected Bd. of
Dir., 1955:1702
§5

Elected Trustees
1925:792 § &4

Elected Bd. of
Dir., 1960 (1st
Ex. Sess.):22
§ 26

Elected Bd. of
Diry, 1969:1175
§5



M

Publiec Entity

Effect of Resclution

Governing Body

Boulevard dist.--Sts. &
Hwys. Code §§ 26000-26260

Brannan-Andrus Levee
Maintenance Dist.--1967:
910, Water Cocde App.

§§ 106-1 to 106-17

Bridge & highway dists.--
Sts. & Hwys. Code
$§ 27000-27325

Brisbane County Water
Dist.--1950 (1st Ex.
Sess.):13, Water Code
App. §§ 57-1 to 57-T

Californis airport dists.--
Pub., Util. Code §§ 22001~
22908

Californis water dists.--
.- Water Code §§ 34000-38501

California water storage
dists.--Water Code
§§ 39000-48ko1

Citrus pest control dists,
--Agri. Code §§ 84L01-8759

City of Marysville Levee
Dist.~-1875-76:134

Community Redevelopment
Agencies--Health & Saf.

Code §§ 33390-33396

No indicated =ffect

No indicated effect

{refers to reclamation
dists., Water Ccde

§§ 50000-53901)

Sta. & Hwys. Code % 27166
refers to same powers of
State of California
Conclusive

1950 (1st Ex. Sess.):13
Conclusive, Incorporated
Water Code § 31044, which
would incorporate CCP
§ 12k1(2)

No indicated effect

Water Code § 35625,
Conclugsive, incorporating
by reference, CCP § 1l2k1(2)}

Water Code § 43532
Conclusive

No indicated effect

No indicated effect

No indicated effect

1l elected commis-
sioner, Chair.
Bd. Supervisor,
county surveyor or
county engineer,
Sts. & Hwys. Code
§ 26080

Elected Bd., 1967:
910 § 6

Appointed Bd., Sts.
& Hwys. Code
§ oriee

Elected Bd. of
Dir., 1950 (1st
Ex. Sess.):13 § 3

Elected Bd. of
Dir., Pub. Util.
Code § 22402

Elected Bd. of
Dir., Water Code

§ 3705

Elected Bd. of
Dir., Water Code

§ 40302

Appointed Bd. of
Dir., Agri. Code
§ 8501

Elected Bd. of
Commissicners,
1875-76:134 § 1

Appointed members
of agency, Health
& Saf. Code
§§ 33110-33112



Public Entity

Effect of Resclution

Governing Body

Commmity services dists,
--Govt. Code §§ 61000-
61802

Conservancy dists.=--1919:
332, repealed with savings
plauge 1953:1023

Contre Costa County Flood
Control ¢ Water Corserva-
tion Dist.--1951:1617, -
Water Code App. §§ 63-1 to
63-36

Contra Coste County Storm
Drainage Dist.--1953:1532,
Water Code App. §§ 69-1 to
69-43 '

Contra Coste County Water
Agency--1957:518, Water
Code App. §§ 80-1 to B0-27

Coste Mesa County Weter
Dist. (merger)--Weter Code

§§ 33200-33250

Cotton pest abatement dilsts.
~-Agri. Code §§ 6051-508L

County drainege dists.--
Water Code §§ %6000-56130

County flood control dists.
--Water Code § 8110

County power pumping dists.
~-=1915:7k5, repealed with
savings clause 1953:1022

No indicated effect

No indiested effect

Water Code App. § 63-5(13)
Prime Facie

Water Code App. § 69w]
Prima Fatie

Water Code App. § 80-10,
Prine Facte

Code Civ. Proc. § 12hL(2)
Conclusive

No indicated effect

No indicated effect

Ho indicated effoct

No indicated effect

B

Elected Bd., Govt.
Code §§ 61200-
61202

Elected Bd., of
Dir., 1919:332
§ 6

Bd. of Supervisors
of County, Water
Code App. § 636

Bd. of Supervisors
of County, Water
Code App. § 69-8

Bd. of Supervisors
of County, Water
Code App. § B0-k

Elected Bd. of
Dir., Water Code
§§ 33240-33247

Appointed Bd. of
Dir., Agri. Code
§ 6060

Bd. of Dir. (repre-
sentatives of
city & county,
gpecified officers)
Water Code § 56030

Bd. of Supervisors
Water Code § 8110

Bd. of Supervisors
1915:7h5 § 12



Public Entity

Effect of Resolutlon

Governing Body

County recreation dists.--
former Pub. Res. Code

§ 5439

County sanitation dists.--
Heglth & Saf. Code
8§ b700-4858

County sewerage & water
dists.=--Health & Saf.
Code &8 5500-5656
{provisicns repealed
except for § 5617 without
affecting existing dists.)

County water authorities--
1943:545, Water Code App.
§§ %5-1 to k5-16

County water dists.--Water
Code §§ 30000-33901

County waterworks dists.=--
Water Code §§ 55000-55991

Cregtline-lake Arrowhead
Water Ageney--1962 (1st
Ex. Sess.):40, Water
Code App. §§ 10L4-1 to
10h4-k6

Del N¥orte County Flood
Control Dist.--1955:166,
Water Code App. §§ 72-1
to 72-36

Delta Weter Agency--1968:
419, Water Code App.
§§ 108-1.1 to 108-10.2

[former Pub. Res. Code
§ 5439, now under Pub.
Res. Code §§ 5780-5788.13
Recreation & Park diste.
(see below))

Code Clv. Proc. § 12k1(2)
Conclusive

No-indicated effect

Water Code App. § 45-5
Conclusive (same as muni.
corp.

Water Code §§ 30000-33901
Conclusive  § 310M4
included in CCP § 1241(2)

No indicated effect

Water Code App. § 104-11(9)
Conclusive

Water Code App. § T72-T
Prima Facie

No indicated effect

Appointed Bd. of
Dir., Health &
Saf. Code § 4730

Appointed Bd. of
Dir., Health &
Saf. Code § 5530

Appointed Bd. of
Dir., Water Code

App. § U5-6

Elected Bd. of
Dir., Water Code

§§ 30730-30803

Bd. of Supervisors,
Water Code § 55301
or appointed B4.

§¢ 55302-55305

Elected Bd. of
Dir., Water Code
App. § 104-2.7

Bd. of Supervisors,
Water Code App.
§ 72-8

Bd. of Dir.,
appointed or
elected, Water

Code App. el
8§ 108-3.2, 108-3.3
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Public Entity

Effect of Resolution

Governing Body

Desert Water Agencye-
1961:1069, Water Code
App. §§ 100-1 to 100-54

District agricultursl
associations--Agri. Code

§§ 4002, Los51, hosh

Donner Summit Public
Utility Dist.--1959 (1st
Ex. Sess.):15, Water
Code App. §§ 58-1 to 58-6

Drainage dists. (Act of
1880)--1880:227, repealed
with savings clause
1953:1021

Drainage dists. (Act of
1897)--1897:228, repealed
with savings clause
1953:1020

Drainage dists. (Act of
1923}--1923:102, repealed
with savings clause

1933:1019

Drainage dists. (Law of
1885)--1885:158, Water
Code App. 5§ 5-1 to 5-21

Drainage dists. (Law of
1903)-«1903:238, Water o
Code App. §§ 8-1 to B-134

Drainage dists. (Law of
1919)--1919:354, Water
Code App. §% 31-1 to 31-27

2. This statute purportedly superseded and repesled by Act of 1919.

Water Code App. § 100-15(9)
Conclusive (same as
eity

Ho indicated effect

Water Code App. §% 58-1 to
58-6 Conclusive--as in
Pub. Util. Code $§ 16404-
16405 (same as muni. corp.)

No indicated effect

No indicated effect

No indicated effect

No indicated effect

No indicated effect

No indicated effect

Act of 1903 itself amended as recently as 1968.

8-

Elected Bd. of Dir.,
Water Code App.
§ 100-5

Appointed Bd. of
Dir., Agri. Code
¥ 3959

Elected Bd. of
Dir., Pub. Util.
Code § 15951

Appointed Bd. of
Dir., 1880:227
§ L

Elected Bd. of
Dir., 1897:228
§ 3

Appointed Bd. of
Dir., 1923:102

Appointed Bd. of
Trustees, Water
Code App. § 5-5

Elected Bd. of
Dir., Water Code
App. § 8-6

Bd. of Supervisors
of County with
largest portion of
land, Water Code

App. § 31-2

However,



Public Entity Effect of Resclution

Governing Body

El Dorade County Toll
Tunnel Authority--Sts. &
Hwys. Code §§ 31100-31246

Sts. & Hwys. Code § 31203
Conclusive

El Dorado County Weter
Agency--1959:2139, Water
Code App. §§ 96-1 to 96-104

Water Code App. § 96-8
Prima Facie

1960 (1lst Ex. Sess.):81
§ 81 (as amended, see
Deering's Gen. Laws
Act 5239c) Conclusive
(powers of city

Embarcadero Municipal
Improvement Dist.--1960
(1st Ex. Sess.):81

1960 {1lst Ex. Sess.): 82
§ 81 (as amended see
Deering's Gen. Laws Act
5239d4) Coneclusive
(powers of city

Estero Municipal Improve-
ment Dist.--1960 (1st Ex.
Sess. }:82

1951:303 § Lh
Conclusive (same as
city

Fairfield-Suisun Sewer
Dist.~--1951:303

Fire protection dists. {law No indicated effect
of 1961)~-Health & Saf. '
Code §§ 13801-13999

Flood control & water No indicated effect
coneervation dists.--
1931:641, Water Code

App. §§ 38-1 to 38-13

Folsom Lake Bridge Authority Ste. & Hwys. Code § 31003
-=3ts. & Hwys. Code Conclusive
§§ 30910-310k1

-9-

Bd. of Superviscrs,
Sts. & Hwys. Code
§ 31110

Bd. of Supervisors,
Water Code App.
§ 96-32

Elected Bd. of
Dir., 1960 {ist
Ex. Sess.):81
§ 2

Appointed Bd. of
Dir. {cormencing
196h), 1960 (1st
Ex. Sess.):82
§§ 26: 28“29

Bd. of DHr., 10.
members from city
councils of cities
of Fairfield &
Suisun, 1951:303
§ 25 -

Either Supervising
Autherity, i.e.,
Bds. of Supervisors
or City Council
of largest city

(Health & Saf. Code
§ 13806) or elected
Bd. of Dir. (Health
& Saf. Code

§§ 13831, 13835)

Appointed Bd. of

Trustees, 1931:641
§ 6

Appointed Bd., Sts.

& Hwys. Code
§ 30920
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Public Entity

e ——

Effect of Resclution

Governing Body

Fresno Metreopolitan Flood
Control Dist.--1955:503,
Water Code App. §§ T73-1
to 73-46

Fresno Metropolitan Transit
Dist.--1961:1932, Pub.
Util. Code App. 2, §§ 1.1
to 11.1

Garbage & refuse disposal
dists.--Health & Saf.
Code §§ 4¥170-4187

Garbage disposal dists.--
Health & Saf. Code
§§ b4100-4135

Guadalupe Velley Municipal
Improvement Dist.--1959:
2037

Harbor dists.-=-Harb. &
Nav. Code §§ &000-6110

Harbor improvement dists.
--Harb. & Nav. Code
§§ 5800-5945

Horticultural protection
dists.~~1935:756

Housing suthorities--
Health & Saf. Code
§ 34325 et seq.

Water Code App. § 73-26
Prima Facie

Pub. Util. Code App. 2,
§ 6.3, Conclusive
(seme a8 city)

o indicated effect

No indicated effect

1959:2037 § 80 (as amended
gee Deering's Gen. Laws
Act 5239b} Conclusive
(same as city

Harb. & Nav. Code § 6076
fonclusive (same as
muni. corp.)

Harb. & Nav. Code § 5900.L4
Conelusive (same as
muni. corp.)

No indicated effect

o indicated effect

-10-

Appointed Bd.,
Water Code App.
§ 73-6

Appointed Bd. of
Dir., Pub. Util.
Code App. 2, § 3.1

Appointed Bd. of
Dir., Health &
Saf. Code § L4179

Bd. of Supervisors,
Health & Saf. Code
§ 4120

Flected Bd. ofy ¢
Dir., 1959:2037
§§ 26-29

Elected Bd. of
Commissioners,
Harb. & Nav.
Code §§ 6050,
6051

Bd. of Supervisors
of largest county,
Harb. & Nav. Code

§ 5703

Appointed BEd.,
1935:756 § 6

Appointed Commis-
sioners, Health &
Saf. Code § 34270
or Governing body
of city or county
if suthority
transacts no
business for 2
years, Health &
Saf. Code § 3h290
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Public Entity

Effect of Resolution

Governing Body

Humboldt County Flood
Control Dist,--1945:939,
Water Code App. §§ L47-1
to 47-36

Hunters Point Reclametion
Dist.-=1955:1573, Water
Code App. §% 78«1 to
78-17

Irrigation dists.--Water
Code §§ 20500-29978

Joint highway dists.--Sts.
& Hwys. Code §§ 25000-
25521

Joint municipal sewsge
disposal dists.~-Health &
Saf. Code §§ 5T700-5830.08

(provisions repealed except
for § 5745 without affect-

ing existing dists.)

Jolnt powers contract
agencies--Govt. Code
§§ 6500-6514

Kern County Water Agency
--1961:1003, Water Code
App. §§ 99-1 to 99-29

Kings River Conservation
Dist.~-1951:931, Water
Code App. §§ 59-1 to
59-51

Water Code App. § 47-7
Prima Facile

No indicated effect

Water Code § 22455;
¢eP § 12k1(2)
Conclusive

Sts. & Hwys. Code § 25052
Conelusive

Former Health & Saf. Code
§ 5740.06 Conclusive
(same as city) repealed
with savings clause

1959:1309

o indicated effect

Water Code App. § 99-3.k4
Prima Facie

No indleated effect

~11-

Bd. of Supervisors
of County, Water
Code App. § 47-8

Elected Bd. of
Trustees, Water
Code App. § 78-4;
Water Code
§§ 50600-50602

Elected Bd. of Dir.,
Water Code
§§ 20890, 20913; or
appointed in lien
thereof, Water
Code § 21285

Appointed Bd. of
Dir., Sts. & Hwys.
Code §§ 25027,
25030, 25070,
25073

Appointed Bd. of
Iir., former
Health & Saf. Code
§§ 5730, 5731
repealed with
savings clause

1959:1309

Agency as provided
in joint powers
agreement, Govt.
Code §§ 6505.1,
6508

Elected Bd. of
Dir., Water Code

App. § 99-7.1

Elected Bd. of
Pir., Water Code
App. §§ 59-8,
59-22
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Public Entity

Effect of Resclution

Governing Body

Knights Landing Ridge
Drainage Dist.--1913:99,
Water Code App. §§ 21-1
to 21-13

Lake County Flood Control
& Woter Conservation
Dist.--1951:154k, Water
Code App. §§ 62-1 to
62-41

Lake Cuyamace Recreation
& Park Dist.--1961:1654

Lassen-Modoe County Flood
Control & Water Conserva-
tion Dist.--1959:2127,
Water Code App. §§ 92-1
to 92-38

Levee dists.--1905:310,
Water Code App. §§ 9~1 ..
to 9=25

Levee dists. (Law of 1959}
--Water Code §§ T0000-
To272

Limited dividend housing
corporations--Health &
Saf. Code § 34874 et

EEqQ.

Local health dists.--
Health & Saf. Code
§§ 880-972 (provisions
repeeled without
affecting existing
dists.)

No indicated effect

Water Code &pp. § 62-5(12)}
Prima Facle

o indicated effect

Water Code App. § 92-3(6)
Conclusive (same as
city, county, ete.)

No indicated effect

Ko indicated effect

Health & Saf. Code § 34878
Conclusive

No indicated effect

Elected Bd. of
Commissioners,
Water Code App.
§§ 21'2: 21“3

Bd. of Supervisors,
Bd. of Dir. ex
officio, Water
Code App. § 62-6
but may appoint
commisgsion, Water
Code App. § 62-7

Appointed Dist. BEd.,
1961:1654 § 20

Bd. of Supervisors
of Lassen County
with appointed
advisory committee,
Water Code App.
§§ 92'h: 92“7

Elected Bd. of
Trustees, Water

Code App. § 9-7

Elected Bd. of
Dir., Water Code

§ 70070

3Elected Bd. of
Dir., Health &
Saf. Code § 34831

Appointed Bd. of
Trustees, Health
& Saf. Code
§ 926

3. Certificate of authorization necessary from Commission of Housing & Community
Development, appointed commission, Health & Saf. Code §§ 37031-37032.

-12-
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Public Entity

Effect of Resolution

Governing Body

Local hospital dists.--
Health & Saf. Code
§§ 32000-32h02

Los Angeles County Flood
Control Dist.-~1915:755
Water Code App. §§ 28-1
to 28-23

Lower San Joaquin Levee
Dist.--1955:1075

Madera County Flood
Control & Water Conser-
vation Agency--1969:916,
Water Code App. .
§% 110-100 to 110-950

Marin County Flood Control
& Water Conservation
Dist.--1953:666, Water
Code App. §§ 68-1 to
68-36

Marin County Transit Dist.
-=Pub. THil. Code
§§ 70000-80019

Mariposa County Water
Agency-~1959:2036, Water
Code App. §§ 85-1 to
85-25

Memorial dists.-=Mil. &
Vets. Code §§ 1170-1259

Mendoecine County Flood
Control & Water Conser-
vation Dist.--1949:995,
Water Code App. §§ 5Sk-1
to 54-113 1

No- indicated effect

Water Code App. § 28-16 1/2
Prims Facie

No indicated effect

Water Code App. § 110-650
Conelusive

Water Code App. § 68-5(13)
Conclusive

Pub. Util. Code § 70162
Conclusive (powers of
city

Water Ccde App. § 85-3.4
Prima Facie

No indicated effect -

Water Code App. § 54-3(f)
Conclusive {same as
county, city, etc.)

~13-

Appointed Bd. of
Dir., Health &
Baf. Code § 32100
or Elected
§ 32100.1

Bd. of Bupervisors,
Water Code App.
§ 28-3

Elected Bd. of
Dir., 1955:1075
§ 6

Bd. of Superviscrs,
Water Code App.
§ 110-200

Bd. of Supervisors
with appointed
advisory commis-
sion, Water Code

App. §§ 68-6,
68-6.1

Bd. of Supervisors,
Pub. Util. Code
§ 70060

Bd. of Supervisors,
Water Code App.
§ 85-7; may create
advisory body

Flected Bd. of
Dir., Mil. & Vets.
Code § 1197; must
be veteran

Bd. of Supervisors,
Water Code App.
§ Bh-b
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Public Entity

Effect of Resolution

Governing Body

Metropolitan water dists.
~~1969:209, Water Code
App. §§ 109-1 to 109-551

Mo jave Water Agency--

1959: 2146, Water Code App.

§§ 97-1 to 97-38

Montalvo Municipal Improve-
ment Dist.--1955:549

Monterey County Flood
Contrcl & Water Conser-
vation Dist.--1947:699,
Water Code App. §§ s52-1
to 52-36

Monterey Peninsula Airport
Dist.--1941:52

Mormon Slough Reclamation
Pist.--1871-72:181,
repealed with savings
clause 1953:1004

Mosquite abatement dists.
~-Health & Saf. Code
§§ 2200-2360

Mt. San Jacianto Winter
Park Authority--
1945:1040

Mountain View Shoreline
Regional Park Community
~-1969:1109

Municipal corporation
tunnel authorities--

1951 :1347

Water Code App. § 109-141,
Conclusive (same as
muni. corp.}

Water Code App. § 97-1h
Prima Facie

1955:549 § 45 (as amended
see Deering's Gen. Law
Act 5239a) Conclusive
{powers of city

Water Code App. § 52-6
Prima Facie

No indicated effect

No indicated effect

No indicated effect

1945:1040 § 4.9

Conclusive

1969:1109 § 51
Conclusive (powers of
city

1951:1347 § 7(5)

Conclusive (powers of
muni. corp.)

~1ka

Appointed Bd. of
Dir., representa-
tives from member
public agencies,
Water Code App.

§ 109-51

Elected Bd. of
Dir., Water Ccde

App. § 97-k

Flected Bd. of
Dir., 1955:549
§ 26

Bi. of Superviscrs,
Water Code App.
§ 52-7

Elected Bd. of
Dir., 1941:52 § 5

Elected Water
Trustees, 1871-T72:
b8l § 2

Appointed Bd. of
Trustees, Health
& Saf. Code
§§ 22u0, 22b2-2244

Appointed authority,
19h5:1040 § 3.4

City Council of
Mountain View,
1969:1109 § 20

Appointed Bd. of
Dir., 1951:1347
§ 8



Public Entity

Effect of Resclution

Governing Body

Municipal Sewer & Water
Facilities (Law of 1511)
~-Health & Saf. Code
§§ L4600-4648

Municipal Utility dists.--
Pub. Util. Code §% 11501-
14401

Municipal water dists. {Act
of 1909)--1909:72h,
repealed with savings
clause 1953:1011

Municipal water dists. (Act
of 1911}--Water Code
§§ T1000-73001

Kapa County Fleod Control
& Water Conservation
Dist.--1951:1449, Water
Code App. §§ 61-1 to
61-37

Nevada County Water Agency
--1959:2122, Water Code
App. 8§ 90-1 to 90-56

North Lake Tahoe-Truckee
River Sanitation Agency--
1967:1503, Water Code
App. §§ 107-1 to 107-600

Olivehurst Public Thility
Dist.--1950 (1st Ex.
Sess.):12, Water Code
App. §% 56-1 to 56-7

Crange County Flood Con-
trol Dist.--1927:723,
Water Code App. §§ 36-1
to 36-23

No indicated.effect

Pub. Util. Code § 12703
Conclusive (powers of
city

1909:724 § T Conclusive
(same of muni. corp.
repealed with savings
elause 1953:1011

Water Code § T1694
Conclusive (same as
city

Water Code App. § 61«6
Prima Facie

Water Code App. § 90-7
Prima Facie

Water Code App. § 107-146
Conclusive (same as gen.
law cityf

Water Code App. §§ 56-1 to
56-T; Pub. Util. Code
§ 16404 Coneclusive
(same as city

No indicated effect

-15-

Governing Body of
city, Health &
Saf. Code § 4605

Elected Bd. of
Dir., Pub. Util.
Code §§ 11641,
11821

Appointed Commis~
sioners, 1909:724
§ 15

Elected Bd. of
Dir., Water Code
§§ 71161, 71k6l

Bd. of Supervisors,
Water Code App.
§ 61-7

Bd. of Supervisors,
Water Code App.
§ 90-30

Appointed Bd. of
bir., Water Code
App. § 107-60

Elected Bd. of
Dir., Pub. Util.
Code §§ 15951,
16001

Bd. of Supervisors,
Water Code App.
§ 36-3



Public Entity

Effect of Resclution

Governing Body

Crange County Transit
Dist.-=-Pub. Util. Code
§§ Loooo-ho61T

Orange County Water Dist.
-=1933:924, Water Code
Arp. §§ 40-1 to 40-78

Overflow dists.--1911:718,
repealed with savings
clause 1953:1010

Palo Verde Irrigation
Dist.=--1923:452, Water
Code App. $§ 33-1 to
33-77

Parking authorities--3tg,
& Hwys. Code §§ 32500-
33552

Parking dists.--Sts. &
Hwys. Code §§ 35100-
35708

Pest abatement dists.--
Health & Saf. Code
§§ 2B800-2910

Placer County Water Agency
-=1957:1234, Water Code
App. §§ 81-1 to B1-25

Pub. Util. Code § L0162
Conclusive (powers of
county

Water Code App. § 40-2(8)
Conclusive (same as
muni. corp.)

Yo indicated effect

"

Water Code App. § 33-66,
Water Code §§ 22455-22458,
CCP § 1241(2) Conelusive
(all powers of irrigation
district)

No indiceted effect

il

Sts. & Hwys. Code § 35L401.5

No indicated effect

Water Code App. § 81-3.k
Prima Facie

Appointed Bd. of
Dir., Pub. Util.
Code § 40060;
may have citizens
advisory committee,
Pub. Util. Code
§ 40015

Elected & appeointed
Bd. of Dir.
(depending upon
rarticular divisiocn
of dist.), Water
Code App. § 40-12

Elected Bd. of
Trustees, 1911:718
§ 11

Elected Bd. of
Trustees, Water

Code App. § 33-5

Appointed Bd. of
Dir., Sts. &
Hwys. Code
§§ 32656-32657

4

Appointed Bd. of
Parking Place
Commissicners, Sts.
& Hwys. Code

§§ 35550, 35551

Appointed Bd. of
Trustees, Health
& Baf. Code
§§ 2850-2851

Bd. of Supervisors,
Water Code App.
§ 817

L. Legislative body of the city does the actual condemnation for the district,
Sts. & Hwys. Code § 35L01.5.

=16-
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Public Entity

Effect of Resolution

Governing Body

Placer Mining Dists.--
Pub. Res. Code §§ 2u401-
2512 (provisions
repealed without
affecting existing
dists.)

Plumas County Flood Con-
trol & Water Conserva-
tion Dist.=--1959:211k,
Water Code App. §§ 88-1
to 88-38

Port dists.--Harb. & Nav.
Code §§ 6200-6372

Protection dists. (Act of
1880)--1880:63, Water
Code App. §% 4-1 to L4-18

Protection dists., {Act of
1895)--1895:201, Water
Code App. §§ 6-1 to 6-29

Protection dists. (Act of
1907)--1907:25, Water

Code App. §§ 11-1 to 11-9k

Public utility dists.--

Pub. Util. Code §§ 15501-

17501

Reclemation dists.--Water
Code §§ 50000-53660

Reclamation Dist. No. 10--
1913:194, Water Code
App. §§ 2L4-1 to 24-5

No indicated effect

Water Code App. § 88-3(f)
Conclusive (all powers
as county city, muni.
water dist., etec.)

Harb. & Nav. Code § 6296
Conelusive (powers of
muni. eorp.}

No indicated effect

No indicated effect

No indicated effect

Pub. Util. Code § 16404
Conclusive (powers of
muni. corp.)

No indicated effect

No indicated effect

-17-

Elected Bd. of
Dir., Pub. Res.
Code § 24uk

Bi. of Supervisors,
Water Code App.
§ 88-9

Appointed Bd. of
Port Commissioners,
Harb. & Nav. Code
§ 6240

Elected Bd. of
Trustees, Water
Code App. § 4=3

Bd. of Supervisors,

Water Code App.
§ 6~6 '

Elected Bd. of
Dir., Water Code
App. § 11-5

Elected Bd. of
Dir., Pub. Ttil.
Code § 15951

Elected Bd. of
Trustees, or
owners, Water Code
§§ 50600‘5060.2:
50400-50403

Elected Bd. of
Trustees, or
owners, Water Code
§§ 50600-50602,
50400-50403
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Public Entity Effect of Resolution Governing Body
Reclamation Digt. No. 7O ¥o indicated effect Elected Bd. of
--1905:552, Water Code : Trustees, or
App. §§ 10-1 to 10-3 owners, Water Code
‘ §§ 50600-50602;
50400-50403
Reclamation Dist. No. 252 No indicated effect Elected Bd. of
-+-1877-78:348, repealed Trustees, 1877-78:
with savings clause 38 § 4
1953:1009
Reclamation Dist. No. 254 No indicated effect Elected Bd. of
-~1877-78:567, repealed Trustees, 1877-78:
with savings clause 567 § 2
1553:1008
Reclamation Dist. No. 317 No indicated effect Elected Bd. of
--1877-78:379, Water Code Trustees, Water
App. §§ 3-1 to 3-6 Code App. § 3-3
Reclamation Dist. No. 800 No indicated effect Flected Bd. of
-=1907:213, Water Code Trustees, or
App. §§ 12-1 to 12-3 owners, Water Code
§§ 50600-50602,
5040050403
Reclamation Dist. No. 830 o indicated effect Elected Bd. of
««]1911:171, Water Code Trustees, or
App. §§ 15-1 to 15-3 owners, Water Code
§§ 50600-50602,
50400-50403
Reclamation Dist. No. 832 No indicated effect Flected Bd. of
~-1911:402, Water Code Trustees, or
App. %% 16-1 to 16-3 owners, Water Code
§§ 50600-50602,
50400-50403
Reclamstion Dist. No. 833 No indicated effect Elected Bd. of
--1911:403, Water Code Trustees, or
App. §§ 17-1 to 17-b owners, Water Code
§§ 50600-50602,
5040050403
Reclamation Dist. No. 900 No indiecated effect Elected Bd. of

=-=1311:100, Water Code
App. §§ 14-1 to 14-3

-18-

Trustees, or
owners, Water Code
§¢ 50600-50602,
50400-50403
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Public Entity

Effect of Resolution

Governing Body

Reclamation Diet. No. 999
--1913:161, Water Code
App. §% 23-1 to 23-3

Reclamation Dist. No. 1000
--1911:412, Water Code
App. §§ 19-1 to 19-5

Reclamation Dist. No. 1001
--1911:411, Water Code
App. §§ 1841 to 18-5

Reclamation Dist. No. 1400
-~1913:384, repealed
with savings clause
1953:1007

Reclasmation Dist. No. 1500
-=-1913:100, Water Code
App. §§ 22-1 to 22-5

Reclamation Dist. No. 1600
--1913:195, Water Code
App. 8§ 25~1 to 25-2

Reclamation Dist. No 1660
=-=1915:501, Water Code
App. §§ 27-1 to 27-5

Reclamation Dist. No. 2020
-=1917:613, Water Code
App. §§ 29-1 to 29-3

Reclamation Dist. No. 2031
-~1919:338, Water Code
App. §§ 30-1 to 30-b

No indicated

effect

Ho indicated

effect

Ho indicated

effect

No indicated

effect

No indicated

effect

No indicated

effect

No indicated

effect

Eg_indicated

effect

No indicated

effect

-19-

Elected B4.
Trustees,

of
or

owners, Water Code
§§ 50600-50602,
50400-50403 .

Elected Bd.
Trustees,
Code App.

Elected Ed.
Trustees,
Code App.

Elected Bd.
Trustees,

§ 2

Elected Bd.
Trustees,
Code App.

Elected Bd.
Trustees,
Code App.

Elected Bd.
Trustees,
Code App.

Elected Bd.
Trustees,

of
Water

§ 19-2

of
Water
§ 18-2

of
1913:38L4

of
Water
§ 22-2

of
Water
§ 25-2

of
Water

§ 27-2

of
or

owners, Water Code
§§ S0600-50602,
50400-50403

Elected B4.
Trustees,

of
or

owners, Water Code
§§ 50600-50602,
50400-50403



Pyblie Entity

Effect of Resolution

Governing Body

Recreation & park dists.--
Pub. Res, Code §§ 5780-
5768.13

Regional park dists.--Pub.
Res. Code §§ 5500-5595

Regicnal sewage disposal
dists.-«Health & Saf.
Code §§ 5900-6110
{provisions repealed

except for § 6096 without
affecting existing dists.)

Resgort improvement dists.--

Pub. Res. Code §§ 13000-
13233

River port dists.--Harb. &
Nav. Code §§ 6800-6963

Riverside County Flood
Control & Water Conser-
vetion Dist.--1945:1122,
Water Code App. §§ 48-1
to 48-39

Sacramento County Water
Agency--1952 {1st Ex.
Sess. ):10, Water Code
App. §§ 66-1 to 66-31

Sacramento River Drainage
Dist.--1877-78:643,
repealed with savings
cleuse 1953:1018

No indicated effect

Pub. Res. Code § 5542
Conclusive (powers
of muni. corp.)

Health & Saf. Code § 5998
repealed with savings
clause 1959:1309
Conclusive {powers of
county

No indicated .effect

Harb. & Nav. Code § 6896
Conclusive {powers of
city

Water Code App. § 48-9(9)
Conclusive

Water Code App. § 66-3.4
Prima Facie

No indicated effect

“20-

Either Bd. of Super-
visors, city
council of largest
city, sappointed
bd. of dir., or
elected Bd. of Dir.,
Pub. Res. Code
§§ 5781.4, 5781.6

Elected Bd. of
Dir., Pub. Res.

Code §§ 5527, 5533

Appointed Bd. of
Dir., Health &
Saf. Code §§ 5960,
5961

Bd. of Supervisors
or elected Bd. of
Dir., Pub. Res.
Code §§ 13031-13037,
13060

Appointed Commis-
giocners, Harb. &
Nav. Code § 6830

Bd. of Supervisors
rlus appointed
commissioners,
Water Code App.
§§ 48-10, L4B-16

Bd. of Supervisors,
Water Code App.
§ 66-3

Appointed Commis-
sioners, 1877-78:
6Lz § 2



Public Entity

Effect of Resolution

Governing Body

Sacramento River-West Side
Levee Dist.--1915:361,
Water Code App. §§ 26-1
to 26-11

San Benito County Water
Conservation & Flood
Control Dist.=--1953:15%8,
Water Code App. §§ T70-1
to 7040

San Bernardino County Flood
Control Dist.--1939:73,
Water Code App. §§ 43-1
to 43-28

San Diego County Flood Con-
trol Dist.--1966 {lst Ex.
Sess.):55, Water Code
App. §§ 105-1 to 105-48

San Diego County Transit
Dist.--Pub. Util. Code

§§ 90000-93017

Ban Diego Unified Port
Dist.»--1962 (1st Ex.
Sess.):6T, Harb. & Rav.
Code App. 1 §§ 1-88

San Francisco Bay Area
Rapid Transit Dist.--Fub.
Util. Code §§ 28500-29757
{see also 1949:1239)

San Gorgonio Pass Water
Agency--1961:1435, Water
Code App. §§ 101-1 to
101-52

San Joaguin County Flood
Control & Water Conser-
vation Dist.~-1956 (1st
Ex. Sess.):46, Water
Code App. §§ T9-1 to
79-43

No indicated effect

Water Code App. § 70-8
Prima Facie

No indicated effect

Water Code App. § 105-6(12)
Conclusive

Pub. Util. Code § gOko2
Conclusive (powers of
incorp. eity)

Harb. & Nav. Code App. 1
§ 27 Conclusive
(powers of muni. corp.)

Pub. Util. Code §§ 28954,
28953 Conclusive (powers
-f incorp. city)

Water Code App. § 101-15(9)
Conclusive (powers of
city

Water Code App. § 79-5(13)
Prime Facie

-21-

Appointed levee
commissioners,
Water Code App.
§§ 26-2, 26-3

Appolnted Bd. of
Dir., Water Ccde

App. § T0-9

Bd. of Supervisors,
Water Code App.
§ L43-3

Bd. of Supervisors,
Water Code App.
§ 105-5

Elected Bd. of
Dir., Pub. Util.
Code § 90170

Appointed Port
Commuissioners,
Harb. & Nav. Code
App. 1 § 16

Appointed Bd. of
Dir., Pub. Util.
Code §§ 28735-
28738

Elected Bd. of
Dir., Water Code
App. §§ 101-3,
101-4

Bd. of Supervisors.
assisted by
appcointed Commis-
gion, Water Code

App. §§ 79-6, T9-T
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Public Entity

Effect of Resoluticon

Governing Body

Sanitary dists. (Act of
1923)--Health & Saf.
Code §§ 6400-6830

Sanitary dists. {Law of
1891)--1891:161, repealed
with savings clause
1939:60; now Health &
Saf. Code § 6935

San Luis Obispo County
Flood Control & Water
Conservation Dist.--
1945:1294, Water Code
App. §% 49-1 to 49-36.17

San Mateo County Flood
Control Dist.--1959:2108,
Water Code App. §§ 87-1 to
871-35

Santa Barbara County Flood
Contrcl & Water Conser-
vation Dist.--1955:1057,
Water Code App. §§ Th-l
to Th-39

Sante Barbara County Water
Agency--1945:1501, Water
Code App. §§ 51-1 to
51-19

Sante Barbara Metropolitan
Transit Dist.--Pub. Util.
Code §§ 95000-97100

Santa Clara County Flood
Control & Water Dist.--
1951:1405, Water Code
App. §§ 60-1 to 60-35

Coede Civ. Proc. § 12L1i(2)
Conclusive

Code Civ, Proc. § 1241(2)
Conclusive

Water Code App. § L49-6
Prima Facie

Water Code App. § 87-3(8)

Prima Facie, but Concélusive

with 273 vote

Water Code App. § 7h-5(12)
Conclueive

Water Code App. § 51-3.b
Conclustve

Pub, Util, Code § 96002
Conclusive (powers of
incorp. city)

Water Code App. § 60-6
Prima Facile

-20-

Elected Governing
Bd. or Governing
Body of City,
Health & Saf. Code
§§ 646L, 6500

Elected Sanitary
Bd., 1891:161 § 2

Bd, of Supervisors,
Water Code App.
§ b9-7

Bd. of Supervisors
with zone advisory
committee, Water
Code App. §§ 87-4,
87-14

Bd. of Supervisors,
Water Code App.
§ Th-~6

Bdi. of Supervisors,
Water Code App.
§ 51-7

Appointed Bd. of
Dir., Pub. Util.
Code § 95400

Bd. of Supervisors,
Water Code App.
§ 60-7



Public Entity

Effect of Resolution

Governing Body

Santa Clars County Irri-
gation Dist.--1923:479,
repealed with savings
clause 1953:1002,
1921:822, repealed with
savings eclause 1953:1003

Santa Clara County Rapid
Transit Dist.--Pub. Util.
Code $§§ 100000-100500

Santa Cruz County Flood
Contreol & Water Conser-
vation Dist.--1955:1489,
Water Code App. §§ 77-1
to TT7-597

Santa Cruz Metropolitan
Transit Dist.--Pub. Util.
Code §§ 98000-98407

Separation of grade dists.
~=3ts. & Hwys. Code
§¢ 8100-8297

Sewer maintenance dists.-=-
Heglth & Saf. Code
§§ LB6O-4o27

Shasta County Water Agency
--1957:1512, Water Code
App. §§ 83-1 to 83-190

Sierra County Flood Control
& Water Conservation
Dist.--1959:2123, Water
Code App. §§ 91-1 to
g1-38

No indicated effect

Pub. Util. Code § 100131
Conclusive (powers of
incorp. city)

Water Code App. § T7-24
Conelusive (powers of
county, city & county,
water dist., etc.)

Pub. Util. Code § 98212
Conclusive (powers of
city

Ho indicated effect

No indicated effect

Water Code App. § 83-67
Prima Facie

Water Code App. § 91-3(f)
Conelusive (powers of
county, city, water
dist., etc.)

-23-

Elected Bd. of
Dir., 1923:479
§5

Bd. of Supervisors,
Pub. Util. Code
§ 100060

Bd. of Supervisors,
Water Code App.
§§ 77-71, 77-73

Appointed Bd. of
Dir., Pub., Util.
Code § 98100

Appointed Commis-
sioners, Sts. &
Hwys. Code
$§ 8130, 8130.1

Bd. of Superviscrs,
or governing body
of contiguous
city, Health &
Saf. Code §§ 4885,
6500

Bd. of Supervisors,
or appointed Zone
Trustees, Water
Code App. $§ 83-22,
83-23, 83-167,
83-169 to 83-176

Bd. of Supervisors
with Zone Advisory
Committee, Water
Code App. §§ 91-7,
91-9



Public Entity

Effect of Resclution

Governing Body

Siskiyou County Flood Con-
trol & Water Conservaticon
Dist.--1959:2121, Water
Code App. §§ 89-1 to
89-38

Small craft harbors dists,
-~Harb. & Nav. Code
§§ 7000-7340

Solane County Flood Con-
trol & Water Conserve-
tion Dist.--1951:1656,
Water Code App. §§ 64-1
to 64-20.L4

Solveng Municipal Improve-
ment Dist.--1951:1635

Sonoma County Flood Control
& Water Conservation
Dist.--1949:994, Water
Code App. §§ 53-1 to
53-35, renamed Sonoma
County Water Agency
{see 1969:656)

Southern California Rapid
Transit Dist.--Pub. Util.
Code §§ 30000-31520

Stockton Metropolitan
Transit Dist.-«Pub. Util.
Code §§ 50000-50507

Storm drain maintenance
dists.-~1937:265, Water
Code App. §§ L2-1 to
ho-oo

Water Code App. § 89-3(r)
Conclugive (powers of
county, city, water
dist., etc.)

Harb. & Nav. Code § 7147
Conclusive (powers of
muni. corp.)

Water Code App. § 64-3.L4
Prima Facie

1951:1635 § 45 Coneclusive

{same as city)

Water Code App. § 53-3(f)
Conclusive (powers of
county, city, ete.)

Pub. Util. Code § 30504

Pub. Util, Code § 50162
Conclusive {same as
incorp. city)

M indicated effect

w2l

Bd. of Supervisors,
with Zone Advisory
Committee, Water
Code App. §§ 89-7,
89-9

Elected 4ir., or
Leg. body of ecity,
Harb. & Nav. Code
§§ TOkO, TOLA

Bd. of Supervisors,
Water Code App.
§ 6h-7

Elected Bd. of
Dir., 1951:1635
§§ 25-26

Bd. of Supervisors,
Water Code App.

§ 53-7

Appointed Bd. of
Dir., Pub. Util,
Code § 30201

Appointed Bd. of
Dir., Pub. Util.
Code § 50060

Bd. of Supervisors,
or Leg. Body of
City, Water Code
App. §§ k4o-1.1,
hoos
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Public Entity

Effect of Resclution

Governing Body

Storm drain maintenance
dist. (Act of 1939)--
1939:1100, repealed with
savings clause 1953:1001

Storm water dists.~-1909:
222, Water Code App.
§§ 13-1 to 13-30

Sutter County Levee Dist.
No. 1--1873-Thk:349,
Water Code App. §§ 1-1
to 1-12

Sutter County Water Agency
--1959:2088, Water Code
App. §§ 86-1 to 86-28

Swamp Land Dist. No. 150--
1873+74:629, Water Code
App. §§ 2-1 to 2.7

Swamp Land, Levee, or Rec-
lamation Dists.--1909:346,
repealed with savings
clause 1953:1000

Tehama County Flood Control
& Water Conservation
Dist.--1957:1280, Water
Code App. §§ 82-1 to 82-39

Transit dists.-<Pub. Util.
Code §§ 2&501-27302,
27501-27509

Tulare County Flood Control
Dist.--1969:1145, Water
Code App. §§ 111-1 to
111-41

No indicated effect

No indicated effect

No indicated effect

Water Code App. § 86-3.4
Prima Facte

fio indicated effect

No indicated effect

Water Code App. § 82-3(f)
Conclusive (powers of
city, county, ete.)

Pub. Util. Code § 25703
Conclusive (powers of
city

Water Code App. § 111-5(12)
Prims Facie

~25-

Bd. of Supervisors,
1939:1100 § 10

Elected trustees,
Water Code App.

§ 13-5

Elected Bd. of
Dir., Water Code
App. §§ 1-2, 1-3

Bd. of Supervisors,
with appointed
sdvisory council,
Water Code App.

§ 86-7

Elected Trustees,
Water Code App.
§ 2-2

Elected Trustees
{same as reclama-
tion dist. from
which name or no.
is taken)

Appoint Dist. BEd.
which must appoint
advisory committee,
Water Code App.

§§ 82-6, 82-8

Elected Bd. of
Dir., Pub. Util.
Code §§ 24801,
24862

Bd. of Supervisors,
with appointed
cormission, Water
Code App. § 111-6
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Public Entity

Effect of Resclution

Governing Body

Tuolumne County Water Agency
--1969:1236, Water Code
App. §§ 113-1 to 113-100

Union Island Reclamstion
Dists. Nos, 1 & 2--
1903:36, Water Code App.
§§ 7-1 to 7-10

Upper Santa Clara Valley
Water Agency--1962 (ist
Ex. Sess.):28, Water
Code App. §§ 103-1 to
103-49

Vallejo Sanitation & Flood
Control Dist.--1952 (1st
Ex. Sess.):17, Water Code
App. §§ 67-1 to 67-28

Vehicle parking dists.--Sts.
& Hwys. Code 8§ 31500-
31933

Yentura County Flood Con-
trol Dist.--1944 (2nd Ex.
Sess. ) :44, Water Code
App. §§ L6-1 to L6-37

Ventura County Harbor Dist.
--1927:861, repealed with
savings clause 1953:999

Water conservation dists.--
1923:426, repealed with
savings clause 1953:998

Water conservation dists.
(Act of 1927)--1927:91,
Water Code App. §§ 34-1
to 3k-Ls

Water Code App. § 113-8
Prima Facie

No indicated effect

Water Code App. § 103-15(7)
Conclusive (powers of
city

Water Code App. § 67-23
Conclusive (powers of
county, city, ete.)

Sts. & Hwys. Code § 31590
Conclusive (condemnation
action brought by eity in

name of city, with ordinance
passed by leg. body of city)

Water Code App. § 46-7(8)
Prima Facie

No indicated effect

No indicated effect

No indicated effect

Bd. of Supervisors,
Water Code App.
§ 113-33

Elected Trustees,
Water Code App.

§ 7-6

Elected Bd. of
Dir., Water Code
App. §§ 103-3,
103-5

Appointed Trustees,
Water Code App.

§ 67-3

Appointed parking
place commissioners,
Sts. & Hwys. Code
§§ 31770-31773

Bd. of Supervisors,
Water Code App.
$ 46-8

Appointed Harbor
Commissioners,

1926:861 § 5

Elected Bd. of
Dir., 1923:426

Elected Bd. of
Dir., Water Code
APP- §§ Bh-5,
3h-11
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FPublic Entity Effect of Resolution

Governing Body

Water conservation dists. No indicated effect
{Act of 1931)--Water Code

§8 T4000-76501

Water Code § 60230(8)
Conclusive (powers
of eity

Water replenishment dists.
--Water Code §§ 60000-
60LLg

Water storage & conserva- No indicated effect

tion dists.--1941:1253

{(provisions repealed

without affecting existing

dists.), formerly Water

Code App. §§ 44-1 to

4-191; Deerings Calif.

Codes-Water (uncodified

acts--part two) Act 9126a

§§ 20(k), 20(6), 21, 28, 29

Pub. Util, Code App.3 § 6.6
Conclusive (powers of
incorp. city)

West Bay Rapid Transit
Authority--1964{1st Ex.
Sess.):104, Pub. Util.
Code App. 3, §§ 1.1 to
14.3

Yolo County Flocd Control
& Water Conservation
Dist.=--1951:1657, Water
Code App. §§ 65-1 to
65-35

Yuba-Bear River Basin
Authority--1959:2131,
Water Code App. §§ 93-1
to 93-54

Yuba County Water Agency
-«1959:788, Water Code
App. §§ 84-1 to 84-28

Water Code App. § 65-3(f)
Conclusive (powers of
county, city, muni.
water dist., ete.)

Water Code App. § 93-8
Prims Faeie

Water Code App. § 84-3.4
Prima Facie

-27-

Elected Bd. of
Dir., Water Code

§ Thool

Elected Bd. of
Dir., Water Code
§§ 60131, 6013k

Elected Bd. of
Dir., 1941:1253
§ 15

Appointed representa-
tive bd., Pub.
Util. Code App. 3
§ b.3

Appointed Bd. of
Dir., Water Code
App. § 65-5

Appointed Bd, of
Dir., Water Code
App. § 93-30

Bd. of Supervisors,
with appointed
sdvisory counecil,

Water Code App.
§ 8k-7



NECESSITY

fxbract from Nichols on Bmiw nb Domain {3d ed 196k, Vol 1, PP SL0=592

§ 411 Question of necessity.

The overwhelming woight of authority makes clear beyond

any possibility of donbt that

the question of the nccessily ov

expedicney of a taking in cminent domain lies within the

diseretion of the legislature and is

not & proper subject of

judicial reviow.®? As was £2 id in one case: 92!

in a statate allowing an altorney's fee
to the owner upon tho dismissal of
the procecdings hy the condemnor,

Itnois — Sanilary Dist. v. Ray,
110 11t 63, 6¢ N1 1043, 03 Am St
Rep 102; Deneen v. Unverzagt, 275
1) 378, 80 NI% 321, § Anu Cas 396,
or in addition to the award if the
land is taken,

Yowa—Gano v, Minneapolis, ete.,
Ry. Co., 114 Tows 713, 87 NW 714,
85 LRA 263, 89 Am St Rep 393,
aff’d 100 US 557, 47 L Ed 1183,
23 8 Ct 854,

Michigan—Boyne City, ete, R. K.
Co. v. Apderson, 146 Mich 328, 100
NW 429, 5 LRA (NS) 306, 117 Am
St Rep 642, 16 Ann Cus 283,

Migsonri — Qibbons v. Missonrd,
ete., R. K. Oo,, 40 Mo App 140

Boe, 250, Tajlor v. Chicago, et
1. R. Co, 83 Wis 043, 53 N'W 835,
balding that a veasonable pitorney’s
fec should be tnxed when the steiale
provides that the owner should be
roimbursed for his ‘‘eosts und ex-
penses,”’ and Whitney v Lyna, 122
Mass 328, sllowing an atlorney’s fee
under a statuto providing that am
owner should be indemuificd for
his ‘‘troublc and expense’’ when
the proceedings were abandoned.
In MeCaskey v. Fort Dodge, ole,
Ry. Co., 154 Iowa 652, 135 W

g, it was hield that when the award
was increased on appeal the owner
wns entitled to counsel fees for
both trinls, and in Dayse City,
ete., K. 1. Co. v. Anderson, 146 Mich
328, 109 NW 429, 8 LRA (KS) 300,
117 Am St Hep 612, 10 Ann Cas 285,
that Lhe emount of atlorney’s fecs
Yies in the discretion of the trial eourt
snd cannol be reviewed upon appeal.

81 galifornia ~- Consumer  Holding
Co. v. County of Los Angeles, 208
CA(2d) 419, 25 Cal Rptr 215, (Bee
infra, § 14.249, footnole 16.)

Minnesota — State v. Districl
Court, 87 Minn 268, 81 NW 1111,

&2 United States — Backus v, Ford
St. Upion Depot Co., 160 US 557,
42 L Ed 853, 18 § Ct 415; Adiron-
dack R. Co. v. New York, 176 US
335, 4%+ L Kd 402, 20 8 Ct 460,
alt’g 160 NY 225, 54 NE 689; Cin-
cinnati v, Louisville & N, R. Co,, 223
US 390, 56 L Ed 481, 32 § Ct 267;
United States v. Chandler-Dunbar
W, P, Co., 220 US 63,57 L Ed 1063,
33 S Ct 667; Senrs v. Akron, 246 US
249, 62 1, Bd 688, 38 5 Ct 215 Bragg
v. Weaver, 261 US 57, 64 L Ed 135,
40 & Ct 62; Joslin Mig. Co. ¥. Provi-
donce, 262 US 688, 67 I. Bd 1167,
43 § Ot 684} Rindge Co. v. County
of Qs Angdles, 262 US T00, 67
I, F:8 1186, 43 § Ct £89; Georgia V.
Clettanoogs, 264 US 472, 68 L Ed
796, 44 B Ct 369; Morth Laramie
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Lagd Co. v. Hoffman, 268 TS 276,
80 L Ed 953, 45 S Ct 491; United
Stntes v. 1096.84 Acres, 50 F Supp
544 United States v. 170.98 Acres
of land, 106 ¥ Supp 623; United
Blatos v. 1296.15 Acres, 108 F Supp
54%; United States v, 27707 Acres of
Land, 112 F 3upp 158; United
States v. Stufe of South Daekota, 212
F{2d} 14; Comhs v THinoiz State
Toll Highway Comam., 128 ¥ Bupp
305; Berman v. Parker, 348 US 28,
% I B4 27, 75 8 Cr 98; Auder-
sop v. Seeman, 252 F{2d) 321,
Brooks v, S8hepard, 157 F Supp 379,
Huffman v. Slevens, 197 F Sapp 508;
Goverament of Virgin ldands v
50.05 Acres of Land, 185 F Supp
485; United States v. 113.81 Aecres
of Land, 24 FRD 368; Ugited States
v. 1,108 Aeres of Land, 25 FRD 205;
United States v. Mischke, 285 ¥(2d}
828; United Stafes v. 23.0129 Acres
of Land, 192 F Supp 101; Maistico
v. Duited States, 302 F(2d) £80;
United States v. B20.76 Aeres of
Land, 265 ¥ Supp 45¢; Harwell v
United States, 3168 F(2d) 791;
United Stales v. Certain Property,
32 FRI 48,

In United Stetes v. 70.35 Acres of
Land, 184 F Suopp 451, the court
said :

“The eourt has nn douht that the
government, having taken a term for
yoars, may theresfter take the fee.
What the government decides to take
is & matter solely within the preroga-
tive of the Ezesutive Department
rather  than the Jodielary, 0O
Dominion Lend Co. v, United States,
1625, 26% U.B, 65, 46 8.Ct. 39, 70
L.Ed. 163; Merd v. City of Portland,
1908, 200 U.5. 1458, 26 8.Ct. 171, &0
L.Ed, 413. The United States can
‘always aoquire s greater intorest in
the property than it already pos-
sensed.” United Btatez v. 6.73 Aeres
of Land in Dade County, Florida, 5
Cir,, 1845, 148 F.2d 618, 8207

et ettt
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Alabama--8mith v. City Board of
Edueation of Birmingham, 272 Als
227, 130 So(2d) &0,

Arkansas—{ireene County v. Hay-
den, 176 Avk 1067, 1 BW{2d) 863.

Qalifornia—Schnider v. Biate, 22
P{%d) 847, reversed on other grounds
231 P{2d) 177, afd 38 Cal(2d) 438,
241 P(2d) 1; People v. Lagiss, 160
CA{2d) 28, 324 P'(2d) 926; People
v. Chevalier, 331 P{2d) 237; Poople
v. Chevnlier, 340 P(2d) 598; People
v. City of T.os Angeles, 179 CA(2d)
538, 4 Ca! Bptr 531; Reid v. Siate,
193 CA(24) 880, 14 Cal Rptr 597,
County of Los Angeles v. Bartlett,
203 CA(24) 623, 21 Cal Rptr 778
(Bee infra, footnote 4.)

Where, when or how a gondemna-
tion proceeding shell be had is within
the sole competency of the econ-
demnor. People v. Oken, 150 TA
2d) 456, 324 P(2d) 58. The cowrt
said:

"From the allepations of appel-
lant's pleadings which we have above
snmunarived in some deteil, it wonld
appear that the relief which he neeks
therehy as againet the respondenta is
& judgment declaring that the publia
interest end necessity require the con-
stroetion by the respondent Bl Monte
School Distriet of a school building
gnd ‘the acquisition and appropria-
tion hy said school district of a sile
gpon which said building may be
erected within that eertain traet of
land® in the eross-complaint de-
soribed, Weo know of no law, and
none has bean ealled to our attention,
which aunthorizes a private ritizen to
mpintain such an action. Where, when
or how, if ai &ll, a echoo? district ahall
aonptruet school buildings is a matter
within the sole competeney of its
governing board to determine, Monte-
bello Unifled School! Dist. of Les
Angeles Conunty v. Kesy, 1942, 55
f.ﬂ'.‘;ifpp.zd 839, 843-844, 131 P.2d

VOL. 1---NED
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Oolorado - Ambrosic v, Baker
Meteopolitan Water & San. Dist., 139
Colo 437, 340 P(23) §72; Welch v.
City rnd County of Denver, 141 Colu
587, 349 P(2d) 352; Muck v. Board
of County Comrs., 881 P{2d) 857.

Oonmecticut — Northeastern  Uas
Transmigsion Ce. v. Colling, 135
Conu 582, 87 A(2d) 139; Golld
Realty Co. v. City of Hariford, 141
Corm 135, 104 A(2d) 365; Green-
wich Water Co. v. Adums, 145 Coun
535, 144 A{2d} 323; draham v
Houlikan, 147 Corn 321, 160 A2}
745,

Delaware—State v, 062083 Acres
of Land, 40 Del 99, 110 A{2d) 1,
citing Trestise; State v. 062033
Aeres of Land, 49 De) 174, 112 A(24)
RSY.

 Florida—Rott v. City of Miami
Beach, 94 8o {2d) 168; Miller v.
Florida Inland Navigation Distriet,
130 Bo {2d) 615,

Georgia—Tift v. Atlantic Coast
Line R. Co., 361 (3a 432, 131 SE 46;
City of Atlanta v. Fulton County,
210 Ga, 784, B2 SE({2d) 850; Du Vre
v. City of Marietta, 213 Ga 403, 39
SE(2d) 158; City of Carrollton v.
Walker, 215 Ga 503, 111 SE(2d)
79; Kellett v. Falton County, 215 Ga
551, 111 BE(2d) 384

Hawaif — State v, Chang, 46
Hawaii 279, 375 P2d) 8582

Ydaho—Independent School Dist.
v. . B. Laueh Const. Co, 74 Idaho
B2, 264 P{2d) 697; Big Lost River
Irr. Dist. v. Zollinger, 83 Idahs 401,
363 P {24} 708.

Tilinois—Pocl v. ¥nnkakee, 406
1 521, 94 NE(2d) 416; Chicago v.
Vacearo, 408 TH 557, 87 NE({24) 766;
Department of Publie Works and
Buildingz v. Lewis, 411 11 242, 103
NE(2d) 585; Waukegan Park Dist.
v. Firat Nat. Bank of Lake Forest,
22 1 (24} 238, 174 NE(2d) 824
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Deerfield Park Dist. v. Progress Dev,
Corp., 22 11} (24} 132, 174 NE(24d)
850 ; Deerfield Park [ist. v. Progresa
Dev. Corp., 26 1 {24) 206, 186
NKE(2d) 340,

Indians--Slentz v. City of Fort
Whayne, 333 Ind 226, i18 NE(24)
484; Cemetery Company v. Warxen
Sehoo! Township, 236 Ind 171, 138
NE{23) 538; Duh! v. Northern In-
diana Public Bervice Co., 230 Ind
405, 157 NE{2d) 1M; Wampler v.
Trastees of Indiana University, 241
Tnd 449, 172 NE(2d) 67, citing
Trestise.

Kontucky—Craddock v, Univer-
sity of Loudsville, 303 SW{2d} &6,

Lonisiana -~ Parish of Iheria .
Cook, 238 La 897, 1186 8o (2d4) 481;
State v, Cmidry, 240 La 516, 124
So (2d) 531, citing Treatise; State v,
Waterbury, 125 So {24} 503; Cal-
boun v, State, 152 8o (2d) 868, (As
to neguigition for highway purposes).

Maine— Crommatt v. City of Port-
land, 150 Me 217, 107 A(2d) 84L

Masrachusetts-—Hayeck v. Metro-
politan Distriet Comm,, 335 Mass
372, 140 XE(24) 210; Loke v. Massa-
chnsetts Turnpike Antherity, 337
Mnss 304, 149 NE{2d) 225

Minnesota—-Holen v. Minneapolis-
St. Panl Metropolitan Alrporis
Commm.,, 250 Ming 130, 84 NW(2d)
282; Volden v. Selke, 251 Minn 349,
87 NW(2d) 6%6.

Missisaippi—Culley v, Pear]l River
Industrial Comm., 234 Miss 788, 108
So (24} 300; Mississippi Power &
Light Co. v. Blake, 236 Miss 207, 109
8o {24} 657; Gale v, City of Jackson,
238 Miss 826, 120 So (2d) 560.

Misspuzi—State v. Pankey, 359
Mo 118, 221 SW(2d) 105; State v
Curtis, 359 Mo 402, 222 SW(24) 64.
Bowman v. Kansay City, 361 Mo 14,
233 SW{2d) 26; State v. Shaliz, 243
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SW(2d} 508; Phillips Pipe Line Co.
v. Brandstetter, 263 BEW(2d) 8B0;
In the Matter of Proceedings to
Grade, ats., 270 SW({2d) 263; State
v. Ferriss, 304 SW(2d) 88¢; Siate
v. Crain, 303 SW(2d} 451; Slate v,
Waggoner, 318 SW{24) 930, State
v. Weinstein, 328 3W(2d) 399

Nebraska — Scheer v,  ¥ansas-
Nebraska Natural Gas (Co., 158 Neb
668, 64 NW{2d} a33; Hummer v.
Dept. of Rouds, 175 MNeb 178, 120
NWi{2d) 56%.

New Jersey—HRyan v, Housing
Authority of Newnrk, 126 NJL 336,
15 A(2d) 647; Burneit v. Ahbott,
14 NJ 291, W2 A{2d) 18, citing
Treatize; City of Trenton v. Lenz-
ner, 20 NJ8 514, 103 A(2d) 13, 18
NJ 485, 108 A (2d4) 409; New Jersey
Highway Anthority v. Currie, 35
NJB 535, 114 A(24) 58T, State v
Lenza, 48 NJ Super 362, 147 A(2d)
622, off'd 27 NJ 514, 143 A{2d) 671;
Bergen County v. 3. Geldberg & Co.
Ice, 78 NJ Buper 524, 185 A(2d)
38.

New York — In re Towngend, 39
NY 171; Rensselaer, etc., B. Co. v
Davis, 42 NY 137; Brooklyr Paxk
Comre. v. Armstrong, 46 NY 234, 6
Am Rep 70; In r¢ Brooklyn Union
Ferry Co., 99 MY 133; 7n re Nisgara
Falls, ete, R. Co, 108 NY 375, 16
N 429; In re Brookiyn, 143 NY 504,
38 NE 083, 268 LRA 270, aitd 166
US 685, 41 L Ed 1165, 17 § ¢ 718,
Mutter of City of Rochester v, Hol-
den, 224 NY 386, 121 NE 102; Matter
of City of New York (Ely Ave.)}, 217
NY 45, 111 NE 266 ; Muiter of Publie
Berviee Comm.,, 217 NY 61, 111 N3
&58; Applieation of Residents of
Sunmer Haven, 202 Mise 683, 110
NYS (2d) 186; Purdy v. City of
Newburgh, 113 NYS(2d) 76;
Burds v. Palisades Inierstste Park
Comm., 204 Mise 232, 120 NYS(248)
801; Dutehese County v. Cary, 283
App Div 951, 130 KYS{2d) 415;
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De Maotieis v. Town of Hempstead,
286 App Div 1025, 145 NYS{2d)
25G; City of Albany v. Yaras, 1
AD{2d) 988, 150 NYS(2d) 34, aftd
2 NY(2d) 844, 140 NE{2d) 875;
Cuglur v. Power Authovity, 4 Mise
(2d} 879, 163 NYB(2d) 902, efPd 4
AT3{2dY BRI, 184 NYS(21) 488,
nfffd 3 NY(3d) 1006, 147 NL{24)
733; City of Utiea v. Damisno, 163
NYS({2d4) 272; Base v. State, 192
NYS{2d) 272; SBaso v. State, 164
NYS(21) 783; Schulmpn v. People,
11 AD(2d) 273, 202 NYS{2d) 708,
rev'd 10 NY(24) 249, 176 NE(2d)
817; Buell v, Geneace State Park
Comm., 25 Mizse (2d) 941, 206 NYE
(28) @5. Mowsover, sce Brent v.
Hoch, 25 Mise (2d) 1082, 200 N¥§
{2d) 66, aff"d 13 AD(2d) 505, 211
NYS(2d) B53, wpp. dimm, 13 AD
(2d} 774, 227 NYS(2d) 506; In ve
Incorporated Village of Garden City,
217 NYS{2d) 827; Bennett v. Me-
Morran, 38 Mise (22) 928, 230 NY8
{2d) 205; Prown v. McMorran, 30
Mise (2d) 716, 241 XVS{2d) 483.

North Oarclina—=North Camolina
State H'way Comm. v. Young, 200
NC 603, 158 SE 91; Redevelopment
Comm. v. Secority Nai. Bank, 252
RC 585, 114 SE(2d) 688,

Ohlo——Shepard Paint Co. v. Board
of Trustees, 88 Qhioc App 319, 100
NE{2d) 248, Emenuvel v. Twinsburg
Tp., 84 Ohioc App 63, 112 NE{2d)
620; Solether v, Ohdo Turnpike Com-
nission, §9 Chio App 223, 133 NE
{2d) 148, citing Treatise; City of
Lakewood v, Thormyer, 80 Ohio Abs
65, 154 NE(2d) 777, citing Treatise;
Simmons v, City of Cleveland
Heighis, 81 Okio Abs 128, 180 NE
{2d} A77; Grisanti v, City of Cleve-
land, 88 Ohis Ahs 1, 181 NE({24) 200
app, dism. 173 Ohio St 356, 182 NE
(24) h6S, app dism 371 US 68, 9 LL
Fd (2d) 118, 83 § Ct 111,

Oklashoma-—Pryor v. Western Pav-
ing Co., 74 Okl 308, 184 P 83; Owens

YOL. 1—-NED
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v. Oklahoma Turnpike Awthority,
283 P(2d) 827

Oregon—-Port of Umatilla v. Rich-
mand, 212 Or 596, 321 P(2d) 338,
eiting and quoting Treatise.

Panneylvania—Luzrow v. Philadal-
phia Honsing Autherity, 375 Ps had,
101 A {24} 664,

Rhode Island—Joslin Mlg, Co. v
Clarke, 40 HI 350, 108 A 533, err
dism. 251 US 535, B L 15d 401, 40
8 Ci 55; Balsamo v, Providence Hede-
velopment Ageney, B4 RI 323, 124
A(2d) 238,

South Carolina--Scase v. City of
Spartanburg, 242 3C 520, 131 BE
(2d) 883,

South Daketa—City of Bristel =
iiorter, 73 SD 308, 43 N'W{2d} 543.

Tennessee — Justna v. Medaohon,
189 Tenn 470, 226 SW (24} 84,

Texas—Texas Klectrie Service Co.
v. Camphell, 328 SW(2d) 208; Wa-
goner v. City of Arlington, 345 BW
(2d) 759; Atkinson v. City of Dallas,
253 SW(2d) 2vh; Halbert v. Upper
Neches River Municipal Water Aun-
thority, 367 SW{2d) 879,

Virginia—Richmond Fairfield Hy.
Co. v. Llewellyn, 156 Va 258, 157 Sk
809; City of Richmond v. Dervishian,
190 Va 388, 657 SE(24) 120, Virginia
Fleatric and Power Co. v. Webh, 196
Va 555, 54 BE(2d} 735.

Washington — State v, Superier
Court, 46 Wash {2¢) 219, 279 P(2d)
918,

Went Virginia —— State v, Profes.
gionel Realty Co, 144 W Va 052,
116 SE(2d} 616; Board of Education
of Kanawha County v. Shater, 324
BE(24) 334,

Wisconsin—Swenson v. Connty of
Milwaukee, 266 Wia 120, 63 NW({24)
163; Brausen v. Daley, 11 Wi {2d)
160, 106 NW{2d) 204; lehmamm v,
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Waokesha County Hweay, Comm., 18
Wis (2d) 04, 112 NW(2d) 127.

Wyoning—Miller v,
Wyo 383, 140 P(2d) 746,

Conira:

Florida—Btate Hoad Dept. of
Tovida v, Soathiand, Ine, 117 Se
{23} 512, in which the eourt said

Hagie, 55

“The resolutions adopted by the
Toad Uepartment, copies of which
are eltached to the petition, declsre
that the construstion of State Road 9
a8 a limited anecess siate highway is
nessssary, praetical and ito the best
interest of the State, and thaf it is
neeessary that the right-of-way for
the rosdbed and ditshes as deseribed
in the petition be asgoired for wse in
the sonstruction and maintensmee of
sach highway under the amthority
granted by Jaw. The foregning resolu-
tions constitute an administrative de.
termination as to the necessity of se-
quiring defendant’s land for highwey
purposes under ihe power of eminent
domein. Such determination of ne-
eexsity, slthongh presumptively valid,
is nevertheless e proper mbject of
judicial inquiry when timely raised
hy one who conceives himself to be
injured as a consequence thereof.

“J'he ahuse of power by misguided,
though well intentioned, administra-
tive bureaus, hoards, departments or
agencies of government poses Bn ever
present threst to the very founds-
tion of our democratic institutions,
Theugh such abuses occur infre-
quently, their ceeurrence has a devas-
tating effect apon the rights of in-
dividual citizens adversely affeeted
thereby. Thus the courts muet be ever
realons in profecting the basio rights
of the poverned against the improper
exercize of povernmental power per-
petrated ander the elogk of lnwiul
sanction,

14, is settled in this jurisdiction that
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“[T]he motives or reascns for declaring that it is neces- -
sary to iake Iand are no coacern of the owner of land
sought to be condemned hy the state for a use declared
by law to be a publie nee * * * At best it e, the evi-
dence] cstablishes that plaintif wae f{oking meore land
than it peeded for a public purpose. Such necessity is not
josticiable, even if the motive of plaintiff was to take
more iand than it needed In order to avoid severance

damages.’’

There are various aspects of this principle which have

erysiallized into specific questions.

In accordance with the

general prineiple, it has been held that the courts may not

mnquire into the question

(1) Whether there is any necessity for the taking,®?

& determinetion of the necessity for
aoguiring private property under the
power of eminent domain by an ad-
minigtrative agency of govermment,
or by a guasi publis eorporation, will
not be set aszide by the courts in tha
absence of a showiag that much a
deferminetion was motiveted by bad
faith, frand, or constifutes a gros
abuse of diseretion. There is nothing
in the record before us to indicate,
nor dees appellee contend, thet the
Road Department’s resclutions detar-
mining the necessity for acquiring
defendant’s property were motivated
hy frand or bad faith. The trisl conrt
found that po publie neeessity, par.
pose or use exists in this ense at this
time to properly authorize the Rond
Department {0 exercise the power of
eminent domain against the lands of
defendant. Faving so found, it seoma
implicit in the order appesled from
that the court concluded the resoln-
tion of neeessity adopted by the Road
Department constituted s pross ahuse
of diseretion, or elsc po publie pur-
pose or wse exists for the tuking of
defendant’s land, and therefore the
institution of this proceeding is an
improper exevcice of the power of
eminent domein delegated to it by
law.”

Coparight £ 1963, By MavTHiw Besprw & Cu., e,

22.1 California — Pesple v. Lagiss,
216 CA(2d) 874, 30 Cal Rptr 853,

B3 Upited Statea—Sears v. Akron,
246 US 242, 63 L EgQ 688, 38 S Ct
245; Bragg v. Weaver, 251 US 67,
64 1. B4 135, 40 8 Ct 62; Joslin Mfpg,
Co. v. Providence, 262 US 668, 67
I Ed 1167, 43 8 €t 684; Rindge Co.
v. County of Los Angeles, 262 US
700, 67 L. Bd 1186, 43 B i 689;
United States v. B0 Acrez of Land,
28 P Supp 315.

Colorado—Pine Martin Mining Co.
v. Empire Zine Co., 90 Colo 520, 11
P(2d) 221,

Misgispippi—Mississippi Power &
Light Co, v. Blake, 238 Miss 207, 100
Bo(2d) 657, in which the eourt said:

“Consegnently, as a condition
precedent fo the exercies thersof,
the Power Company was required
to obtain from the Public Berviee
Commission o certifieate of publie
¢onvenience and necessity.

[ ] - L

“It has been repeatedly held that
the public necemsity for taking pri-
vate property is m legislative ques-
tion. Ham v, Board of Leves Com-
missioners, B3 Miss, 534, 35 So. 949;

YOL. 1--NED
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(2) Whether there is any need for resorting to eminent
domain in effeeting such acquisition,®*

(3) Whether the

City of OGreenweod v. Gwin, 153
Mies, 517, 121 8o, 160; Mies, State
Highway Commission wv. Coekrell,
2056 Miss. 626, 39 So4d 4 Culley
v. Pear! River Industrial Commis-
sion, Mias.,, 108 So.2d 380.

#Sinee the Legisiature bad the
right and power to determiue the
publie necessity, it of eowrse also
had the power to delegate that fune-
tion to the Public Service Commis-
gion, The szction of the Commis-
ion, in granting e certifleate, cannot
bs overturned if it is supported by
gnbatantial ovidence, and is not ar-
bitrary or eapricious, or beyond ite
power to make, and does not viclale
some constitutional right”

Nevada—Aeroville Corp, v. Lin-
coln Connty Power Dist. No. 1, 71
Nev 520, 200 P(2d) 070.

North Oarclina—Burlington City
Board of Edueation v. Allen, 243 NC
520, 91 SE(24) 180,

Popnsylvania—Where statuie re-
quires that as a prerequisite to eon-
demnation by o publio utility the con-
demnor must obtain the approval of
the proposed condemnation by the
publie service commission, the courd
would not sabstitnte its own judg-
ment for that of the commission, un-
{ess the order was elearly unreason-
able and not in conformity with law,
or if there was a flagrant abuse of
diseretion, Phillips v, Penusylvania
Publie Utility Commission, 181 Pa
8t 625, 124 A (2d) 825,

84 United Btates — In re Secretary
of the Treasury, 45 F 308; In re
Condemnation for Impvmi, of Rouge
River, 206 F 105; United Btates v.
Crary, 1 F Supp 404; United Btates

time i a fitting one®®

v, Gideion-Anderson Co., 16 F Supp
827.

Now Yok -— In r¢ Townpend, 39
NY 171.

8% United ftates—In United Rtates
v, Certein Parcels of Land, 215 F
{24} 120, the owners contended that
the condemnation was itseif im-
proper inasmuch sy & portion of the
property taken was not to be devoted
io *public nse within a reasovable
period of time, The court upheld the
taking, saying:

** As we bave statod the Marehants
Exchange trast was but one of a
lerge number of tracts condemnsd
or to be condemned by the govern-
ment in establiehing the Independ-
ence Nationel Historiesl Park, T
particular condemnadion procesding
in which the Merchants Exehange
property was involved covered many
separate tracts. Cther pieces of land
remained to be sondemned, Ope of
these properties, condemned at the
same fime ns was the Merchants Ex-
shange, waa taken subject to & pro-
vision aliowing the gwner to remain
in poseession for a period of fAve
years. A provision allowing similar
srrangements in respest to other
lands then taken was ineinded. The
ownere of the Merchants Exehange,
& property still largely oscupied by
private tenanta, argne that the Na-
tionad Historical Park fas n com-
pleted whole’ could not soma into
being until! nt least five years after
thelr property was condemped and
that this sonstituted an unrsasonabls
deley after the time of taking.

“The court below ruled to the con-
trary for good reasone. The conrt
soneleded that since the suthorizing



547 QUESTION OF NECHSSITY § 411

Iegislation anticipated a program of
piecameal sequisition [99 F.Bupp.
717] of the netessary properties, tha
government reasonably deemed guch
& trangitions! program sdministra-
tively desirable for euch a large
project and more feasible for the
tenanis who hed to make arrange
ments to conduet their husiness in
other losalities, In addition, the
obtaining of early control of the
propertiea enabled the governmeni
to prevent unsetisfactory alteration,
detericration, or destrnetion of the
site and also avcided apeculation,

“We do not, however, corsider it
nesessary to evaluate thess reasons,
Since the power of eminent domeie
is limited in ite exereise to obtaining
property for poblie use, the sourta
have reviswed eminent domain pro.
cendings in order to insure that the
property eondemned was actually
taken for publie uwse. Admitiedly,
the proposed Natiomal Historieal
Purk is 2 pablic use. Though there
may be some deluy in diverting the
property from private uses the delsy
should not be great in the light of
all the cironmstances,

“Onee it ia adminiatratively deter-
mined that & properiy is to be taksn
for a public use, a United States
court ordinarily will not revisw the
reascrableness of the government’s
deeision as to the time of taking or
the period which mnst olapse hefore
the property im utilized solely for a
public astivity. In authorizing the
nso of sminent domain in snch o case
a6 that at bar 40 U.B.C.A,, § 267
provides that the ** * * officer of the
Government * * * apthorized to pro-
eurs real ostate * * * may asquire
the game for the United Statem by
condemnation, under jndieisl pros.
esn, whensver in Rs opinion & i
sieoeszary or advaniageous o ths
Government to do x0,* * *' (Erophaais
sdded.) The atatute indicates that
the judpment ms to the proper time

of taking is to be that of the govern-
ment official to whom the exercise of
the power of eminent domain bes
been delegated by Congresx. Ses
[nited States v, 6,576.27 Aeres of
Lang, D.C.N.D. 1948, 77 F".Bupp. 244,
245. The administrative diffionlties
in having & conrt &it in judgment on
such an exereire of offieiai discretion
and the disadvantages of euch »
scurss would seem to limit severely
the role & conrt may play save whare
thers has boan a olear abuss of dis-
cretion,’?

The sonrt further distinguished
the eitvation in the case at bar from
that in which the sondemnor was a
non-governmental entity. The eourt
said: ‘'The owners rely Leavily on
Clendaniel v, Conrsd, 1912, 3 Boyos,
Del,, 548, 83 A. 1036, at page 1048,
a Delawars econdemnstion procesd-
ing, wherein the court maid, that
property teken by eminemt domain
must ‘* * * ha devoted to a public
use within a reascnable tima * * **
after the faking. The ocourt ox-
plaiced thet this regoirement was
enforced u8 a means of compelling
private groupe, allowed the eminent
domsain power, without directions
ad {0 its exsreise, to nse the froits of
the power only for publie purposes
and that acceptanes of ths eminent
domain power by & private gorpora-
tion net only impossd u duty to de-
vote privete properiy takem with
the power to publio use, but to do
s0 within & ressonable time. The
court ruled that this duty would be
judicially enforced when necessary.
Because the eminent domain power
delegated to private groups has sl
ways bean more ¢losely limited than
that inherent in severeignty, the
presedont of fhe Clendaniel decision
is not persussive here, Bes United
States v. Jotham Bixbhy Co., D.C.8.D.
Cal. 1032, 65 ¥.24 317, 816."*

Dolaware ~~ State v. 0.62033

Copyripht © 1964, By Marturw Bunuie & (o Iie, YOL. i-- KED
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(4} Whether there is a need for the property to the extent

sought to he acquired,®®

Acres of Land, 49 Del 0, 110 A{2d)
1, in which the courl said:

“In the epplication of thess con-
cepis, however, the Courtz enforee
8. well-establishad limitation upen
the power of gminent Jumain, One
of the fundamental prineiples of
eminent domain is that it shall not
ba exercised unlese the property
taken is toc be devoted to = public
gre within & reasonable time after
the taking. Clendanial v. Conrad,
3 Boyee 549, 590, 83 A, 1438, 1049,
The doctrine of rensnnahle time pro-
bibits the sondemnor from specnlat
ing as to possible needs at some re-
mote future time, The sondemning
snthority, of cowras, may take lands
snfficient to provide for foture needs
as wetl as present needa; but, in this
aren, the condemning autbority may
not exeeed that which mey in good
Faith be presumed fo be neccssary
for future nse within s reasonable
time, "

New York-—In re Townsend, 3%
NYim.

See, however:

Kantocky— Pike County Bonrd of
Edzeertion v, Ford, 270 SW(2d) 245,
in which the court said:

“ An authority with the power to
condemn is pot limited to its im-
mediste needs ooly, but it may, and
indeed shonld, give coneideration to
futore needs. Baxter v. City of
Louisville, 224 Ey. 604, 8 BW.24
1074. Tn 18 Am.Jur, Eminent De
ipain, section 113, it is stated:

#¢Tp the determination of whether
the taking of property is necessary
for public use, not only present
demands of the public, but thnse
which may be fairly anticipated
in the foture, may ba considered.

* * * When & taking of land or
water rights or other property is
made for a public use, there is pu
vuiid objection if & reasonsble re-
gard for probable future expan-
sion is kept in mind, and o taking
of eonsiderably greater extent than
ig required by present nesessities
is mnde, even if the parties mak-
ing the teking derive & revenne
from selling ths surples water or
leaving the surplus land for pri-
vats purposes until it is needed
for the publie ase. * * *'

“The fuet that a portion of the
land taken will continne to be put
to private nge by a pablic ntility,
holding & lease thereon uxntil the
neads of the Board require ita nse,
does not destroy the right of eminent
domain,'’

88 United SBtates—Shoemaker v
United States, 147 US 282, 37 L Ed
170, 13 8 Ct 361; United States v.
Qettyshurg Elee. B. (o, 166 US
448, 40 L. Bd 576, 16 8 Ct 427 United
States v. Chandler-Diunbar W, ¥. Co,,
220 US 53, 57 L Ed 1063, 32 8 Ct
667; Bears v. Akron, 248 US 242
62 I, Fd 688, 38 § Ct 246; United
States v. Certain Parcels of Land,
215 ¥(2d) 140; United BStates v.
Certein Heal Hstnte, efe, 217 F(2d)
$20; United States v. 34281 Acres
of Land, 134 F Supp 430; United
States v. 23.9129 Acres of Land, 192
¥ Supp 101

Florida—Miller v. Florida Inland
Navigation Distriet, 130 8o (2d) 615.

Ilinois—City of Wankegen v,
Stanezak, 6 T (2d) 594, 129 NE{2d)
751, in whiek it was held that as to
amounnt, the eondemning suthority
kad substantial digeretion (o take
land suficient not only for present
needs, but for future reguirements &8
well.  Unless the diseretion is ebused
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or an aren grossly excessive is taken,
the tuking will not be disturhod,

Indiana-Wampler v, Trastees of
Tondtanu Mudversity, 241 bod 448, 172
NE(24) 67, citing Treatise,

Bontucky - Keoper Co, v, Lomis-
ville & Jefferson County Ar B, 308
SW () 435,

Louigiana—Crealer Balon Rowge
Port Comm v, Watsan, 224 La 126,
G8 Bo (2d) 901,

Now Jersey— Tounessee Gias Trans-
ndssion Co, v, Fhrshfield, 38 NJS
132, 138 A(2d) 64,

New York--Cuslne v, Power Au-
thority, 4 Mise (2d) £79, 163 NYS
(3d) 902, ad 4 AD{2d) o1, 164
XYS(24) 686, atPd 3 X¥(2d) 1006,
147 XE{2¢) 733

Oregon—1'ort of Umatille v. Righ-
mond, 212 Or 596, 321 P(2d) 338,
citing and quoling Treatine,

Pennsylvania—acy v. Montgom-

ery, 181 Pa St 640, 124 A {20 482,

The chverse of the textual state-
ment was involved in MeAuliffe &
Burke Co. v. Beston Housing Author-
ity, 834 Mass 28, 133 NR{2d) 483,
wherein the court said:

“The first contention of the plaintiff
is that the authority wee empowered
to take all the land within the poriph-
eral boundaries of the area or
nothing. Each of these seven parcels
was especinlly deseribed by metes and
bounds fogether with its total sres.
All but one of them abutted upon
one of the existing strects now form-
ing one of the exteruzal boundaries of
the project. The authority has in
fact all the land located within the
peripheral boundaries of the area
exeepi thesa pareels. The plaintiff
eoutends that & taking of less than
the entire plot declared to be soh-
standard or decadent is invalid.

““The defendants contend that the
plaintiff hus no stending to raise thia
point, The extent and the necessity
for & inking rest in the sound disere-
tion of the board o which the snb-
Jeeb has been entrusted, Talbat v.
Hudson, 16 Qray 417; Lyneh v
Forbes, 161 Mass 302, 37 NE 437;
Bostorn v, Talket, 208 Mass 52, 01
NE 1014, although the purpose for
which the land was taken is a ques-
tion. of law and iz open to judicirl
review., Salisbury Land & Improve.
ment Co. v. Commonwealth, 215
Mass 371, 102 NE 619, 46 LRA, NS,
1136, Alydenn Reelty Corp. v
Holynke Housing Anthority, 304
MMnsg 288, 23 NE(2d) 665. -

“1t may nt times happen, as it did
undoubted]y here, that within the
entire substandard distriet there are
a few parcels with the structures
theieon that in the sound judgment
and diserelion of the members of the
anthority ere in barmony with the
contemplated use to which the loous
i1 to be devoted. Structures suitahle
fo and consistent with the new nse
ts which the area is to be put noed
not be destroved merely because they
happen to be located within s sub-
standard and decadent aren, * * * *

Of & somewhat similar question it
was said in Berman v. Parker, 348
UB 26,36, 75 8 Ct 98, 99 L. BEd 27,
in answer to an objection of & de-
partmeni store owner whose place of
husiness was locnted within a eon-
demned area that his businean shomld
not he taken, that it was not ‘the
funetion of the conrts to sort and
chonse among the varions parcels
selected for condemmation” Tt has
been beld that sll the land included
in a substanderd or decedent area
need not he taken, Omission to take
the eeven pariieular lots did net in-
validate the taking of the remsinder
of the urea.”

Copyright © 1964, By Mazruew Brnote & Co., INc. VOL. 1—NED
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{(5) Whether there iz a need for the particular tract sought
to be acguired (and, correlalively, whether gnother fraet
wonld not beiter serve the purpuses of the condemnor),®”

(6) Whether there is any necd for the particular estate

songht to be eondemned,®®

(7) Whether the mode of acquisition with reapect to the

BY United States — Monongahela
Nav. Co. v. United Siates, 148 Ub
312, 37 L. Ed 463, 13 8§ Ct 62%;
Dnited States v. Burley, I72 F 615,
aft’d 17¢ ¥ 1; Campbell v, Chase
Nat. Bank, 5 F Supp 156, aff’'d on
jurisdictionsl grounds, 71 F{2d) 669,
cert. den, 203 US 592, 79 L Ed 686,
56 § Ct 108; Fish v. Morgenthan,
10 F Supp 613; Atluntic Cosst Line
B. Co. v. Bebring, 12 F{2d) €79
Transcontinental G. P. L. Corp. v
Borough of Milllown, 83 ¥ Supp
287 United States v. Certsin Par-
cels of Land, 215 F{2d) 140; United
Btates v, 34251 Acren of Land, 134
F Supp 430; Kingsport Utilities v.
Steadman, 130 F Supp 622

California — Stafford v. Poople,
144 CA(24) 79, 308 P{2d) 231

Florida—Central Hanover Bk, &
Tr, Co. v. Pun American Airways,
187 Fla 808, 188 So 820.

Missouri—=5See, however, 5t. Louis
County v. Manchester, 360 81W (2d)
638, aa to the imhibiting echarscter
of a zoning oxdinance. {See § 1.42
{10], footnote, 501, supra.}

New York-—Is re Townzend, 36
NY 171; Tennessce (zy Transanie-
sion Co. v. Geng, 11 Mise {2d) 735,
175 NYS(2d) 458,

88 Pnited States-—Sweet v. Heehel,
158 US 330, 40 L. Kd 184, 16 8 Ct 43,
Thnited States v. Certain Paveels of
Laud, 216 F{2d) 140; United States
v. Certain Real Estate, ete, 217 F
(2d) 920; Richmond Investment Co.
v. Upited States, 249 IM(2d) BRIl

Florida-—Miller v. Florida Inland
Navigation Djstriet, 130 So (2d) 615,

Ilinen ~ City  of Wankegan v.
Rianeeak, 6 TI {2d) 584, 120 NE{2d)
761, in which the court said:

“Ag to the estate taken, the State
or its mwuwieipal delegates, may take
suy property, if for & publie pur.
pose, 50 long as it provides just com-
pensation. Sobject to these constitu-
tinnal reguirements, the ecsbate eor
gnantum of interest taken may be
the mezimun nterest in property.
the fee simple ahsclute, if the legis-
lature =0 determines. Sanitary Dis-
triet of Chienge v. Manasse, 380 I}
a7, 42 NE{2d4) 543. In a given case,
ihe graot of condemuntion power in
the statote, or lacking an express
definilion of the interest to be taken,
the absolote needs of the public puar-
pose, mey control the quantum to be
tnken, Miner v. Yentis, 410 I 401,
102 NE(2d) 524, and where s oon-
demination statute does not expressly
prant power to take a fee simple
shsolate, then a determinable fee,
easemont, or lesser interest may be
all thet may be taken. Saperior Oil
Co. v, Harsh, DC, 3% ¥ Supp 467;
Miller v. Commissioners of Lineoln
Park, 278 Il 400, 118 NE 178,

* Ld L] *

“Where the power to take is &
power to take “real property,” the
prant anthorizes taking ‘all interest
leld or elaimed in landg in fee, for
fife or for years,' including & fee
¥imple interest.”

Masaachneetts—Doston v. Talkot,
208 Mass 82, 91 NE 1014,
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imstrumentalilics employed, sueh as u slate officer, an indi-
vidual, or a eorporation, is proper insofar as the exercise of
the legislative diseretion is concerned,9®

[1] Legislative gquestion.

It follows frem the very nature of the power of eminent
domain that properiy cannot be taken by the exereise of the
power except wlhen it is ueeded for the public use®® It is
equally obvious that, as therc is no fixed principle which
decides that publie improvements shall be undertaken and
where they shall be located, these questions wust be settled
by some department of the gevernment. It does not, however,
follow merely because such guestions are often open to doubt,

89 New Jersey — Minriv  Mny K.
Corp. v. Board of Chosen ¥rechnld.
ors, 18 NJ 2689, 113 A(2d) G40,

New York—7Is r¢ Townsend, 39
NY 171

90 Tinited Rtates — West River
Bridge Co. v. Dix, § How H07, 12
1. Bd 535.

Oalifornia—Spring Velley Water-
works v. Drinkhouse, 92 Cal 528, 28
P 83].

Georgia— Parhary v. Inferior Court
Justices, § Qe 341; Atlantic, cte., R.
R. Co. v. Penney, 119 Ga 481, 46 BE
GG,

Hlinois—Chaplin v. H*way Cowrs.,
129 111 651, 22 NE 484,

Indiana—Prather v. Jeffersonville,
ete, B. R, Co., 52 Ind 16; Blackman
v. Halves, 72 Ind 615,

Eeptocky — Trecy v. Elizabeth-
town, ete., B, R. Co,, 86 Ky 250.

Louvisiana—New Orleans, ste, B.
R. Co. v. Gay, 32 La Ana 471,

Maine—Jordan v. Woodward, 40
Me 317,

Maryland—New Central Conl Co.
¥. George’s Cresk Coal, ete., Co.,
37 Md 537,

D S,

Massachusetts — Harbaek v. Bos-
ton, fi Cash 205,

Michigan — People ex rel. Tromb.
ley v. Hlumphrey, 2% Mich 471, 0 Am
Hep 84, )

Missouri—8&t. Louis, ete., B, B, Co.
v. Hummibal Unien Depot Co., 125
Mo 82, 28 SW 483,

Nevada—Dayton, ete., Mining Co.
v, Seuwell, 11 Nev 384,

Rew Jercey—Cheyney v, Atlantic
City Waterworks Co.,, 56 NJT, 235,
26 A 95,

New Mexico-—Clity of Carlshad v.
Ballard, 71 N3 397, 378 P(2d) Rl4,

New York-—Bloodgood v. Mohawk,
cte, B. R. Co., 18 Wend 9, 31 Am
Dee 313,

Ohio--Giesy v. Cincinnaii, ete., R,
R. Co., 4 Olio 5t 308,

Oregon-~Dallas v. Halloek, 44 Or
248, b P 204,

Pennsylvania — Darlington v,
United States, 82 Pa 382, 22 Am
Rep 766

Vermont—Foster v, Stafford Na-
tional Benk, 57 Vi 128,

Capyalght & 1964, Bv MatrTuew Bexoew & o, 1x, VUL, ¥ —~KED
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and becanse evidence and argument might be of assistance
in coming to a decision, that they are necessarily judicial and
should be passed upon by the courts.

Just as it is exclusively within the power of the legislature,
except so far as it is Hnited by the provisions of the consiitu-
tion, to decide what police regulations shall be enacted, what
taxes shall be levied and what the duties of the various public
officers shall be, so it is within the exclugive jurisdiction of
the same body to determine what public improvements shall
be constructed, where they shall be located, and whether the
power of eminent domain shall be employed to acquire the
necessary site.

When the legislature has anthorized the exercise of eminent
domain in a pariicular case, it has necessarily adjudicated
that the land to be taken is needed for the public nse, and no
other or further adjudicatior is necessary. When the legis-
lature has made ifs decision and has autherized the taking
of land by eminent domain, the owner has no constitutional
right to have this decision reviewed in judicial proceedings
or t6 be heard by a court on the question whether the public
improvement for which it is taken is required by public neces-
sity and convenience, or whether it is necessary or expedient
that his land be taken for such improvement, unless the publie
use alleged for the taking is a mere prefense.

If the legislature should determine that it was unwise to
establish a public improvement for which there was & con-
siderable demand, no one would suppose that such a determina-
tion counld be reviewed by the courts, and the principle is
the same if the determination of the legislature is the other
way.

This role is sometimes stated in other forms, as that such
questlons are political, not judicial; ®' or that the judicial
function is exhausted when the use is declared public, and
the extent to which property shall be faken rests in the dis-
eretion of the legislature.®® The logical basis of the rule

91 California—Barry v, Departwent ete, K, R. Co., 108 NY 3875, 16 NE
of Public Works, 199 CA(2d) 359, 420
18 Cal Rptr 637, quoting Treatise. . United States — Shoemaker v.

Misdouri-~State v. Crain, 308 SW  United States, 147 US 282, 37 L Xid
{2d) 451. 170, 13 S Ct 36

New York—Tn re Ningarn Falls, Indizna —Guerretaz v. Public Serv-
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does not appear in any of fthe above expositions of ii, and
the subject is wometimes confused by a statement of these
synonymous conclusions as if one presented the reasoning
frem which the others resulted. The real reason of the rule
is simple enough: the courts have no power to revise any
enactment of the legislature unless it violates some clause
of the constitution. The coustitutions of the great majority
of the states contuin no provision prohibiting the taking of
land for public use except for necessary or economically ex-
pedient underiakings, or nmless the work can be done in no
other way, nor was it the practice when the state constitutions
were adopted to require a judicial hearing upon the gnestion
of neeessity in emincnl domain cases, so that it can be plausi-
bly argued thai such a hearing is essential fo due process of
Ia‘w.

If there were such provisions in the state constitutions the
questions whether a particular public work was expedient,
or & particular piece of land needed, would be judicial, and the
courts would consider such questions upon their merits, unin-
fluenced except by the respect which they accorded the previ-
ous expressions of legislative opinion, Such provisions being
lacking there is nothing upon which the courts may base any
opposition to the validity of the statutes, however much they
may doubt the wisdom of constructing the work at all or dis-
approve of its magnitude or of the site that is chosen.

[2] Limitation on legislative power.

There is, however', at least a theorotical limit beyond which
the legislature cannot go. The expediency of constructing

8 particular public improvement and the extent of the publie

necessity therefor are clearly not judicial questions; but it
is obvious that, if property is taken in ostensible behalf of
a public improvement which i{ can never by any possibility
serve, it is being taken for a use that is not puble, and the
owner’s constitutional rights call for protection by the courts.
So, alse, the due process elanse protects the individual from

tee Company of Indiana, 227 Ind New Jersey Turnpike Authority, 12

556, 87 NR(2d) 721, NJS 523, 79 A(2d) BYT, eiting Tres-
Lounisiana---State v, Quidry, 12¢ D387 Burnett v, ﬁblmtt, 4 NJ 201,
8o (24) 531, riting Troatise, 12 A(20) 16, witing Treatiss,

New Jersey-—City of Newark v
Copyright € 1964, Bx Martiww Brsoss & Co., Lnc. VOL. 1—NED
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spoliation under the guise of legislative enactment, and while
it gives the couris no authorily to review the acts of the legis-
lature and decide upon the neeessity of particular takings, it
would protect an individnal who was deprived of his property
under the pretense of eminent domain in ostensible behalf of
a public enterprise for which it could not be used. Whilo
many courts have used sweeping expressions in the decisions
in which they have dizsclaimed the power of supervising the
selection of the sife of public improvements, it may be snfely
gaid that the courts of the various states would feel hound
to interfore to prevent an abuse of the discretion deleguied to
the legislature by an atternpted appropriation of land in utter
disregard of the possible necessity of its use, or when the
alleged purpose was a cloak to some sinister scheme. In
other words, the court would interpose in a ease in which
it did not merely disagree with the judgment of the legislature,
bat felt that that body had acted with total lack of judgment
or in bad faith. In every case, therefore, it is a jndicial
question whether the taking is of such 2 nature that it is or
may be founded on a public necessity.®® But while the

3 Lynch v. Forbes, 161 Mass 302, be found by the legislature to be a
37 NE 437, 42 Am Bt Rep 402, matter of public neressity. For these
. . raasons & majority of the sourt are

“0f conrse neither the state nor it3  of opinion that the stainte is not in

{elegntes can take, nnder the guise of
eminent domnin, the properly of A.
for the purposs of coenveying it to
B., or for & purpose elearly in exoess
of, or at varience with, the powers
granted. No question of good faith,
however, arises here,” Cary Library
v. Bliss, 161 Mess 364, 25 NE 92,
7 LRA TE6.

“There ¢an be a tsking for a publie
nse under this power only when, in
the nature of the case, there is or mey
be a pablic necessity for the taking.
. .. In avery ease it is & judicial
question whether the taking is of such
a nature that it is or may be founded
on & public necessity. If it is of
thot nature it 13 flor the legislature to
say whether, in & parficular case, the
necessity cxists,. We are of the
opinign thet the proceeding . . . was
not a taking wlneh was or which eould

conformity with the constitution of
the United States.”

See, slso:

United States — Chesapeake, etc.,
Canal v. Maeon, 4 Cranch CC 123;
Weidenfeld v. Sugar Run, efe.,, R. B,
Co., 48 F 615; United States v. 209,25
Avres of Land, 108 F Supp 454
nited States v. 11331 Acres of
Land, 21 FRD 368, United States v.
1,108 Aeres of Land, 25 FRD 2035,

Arkanszs — Wonlard v, Slate
H'way Comm.,, 220 Ark 731, 249 BW
{2d) 564,

California—Feople v. Lagise, 180
CA(24) 28, 324 P(24) 926,

Coloradoe — Wrleh v, City &nd
County of Venver, 141 Cale 587, 510
Py a5t
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Uonmecticnt—Norwich v, Johnson,
86 Conn 151, %4 A 727, 41 LRA (NS)
H24: Etale v. Fabay, 146 Conn 55,
147 A{2d) 478, Graham v, Houlihan,
147 Comn 321, 160 A{2d) 745,

District of Columbiz — United
States v. Baltimore, ete, B. . Co.,
¥ App DO 105

Flopida~-5t. Joe Paper Ce. v.
Choctawatehee Eleetrie Coap., 78
S0{2d) T8, in which the court said;

‘It is the rule of this jorisdiction
that in crder to make » justiciabls
issue ps to the wvecessity for the
exercise of the power of eminent
dowmain, & econtestant mnst allege
fraud, bad faith or groms abuse of
diseretion’ oo the part of the con.
demning authority,’’

See, olso; Miller v. Florida Tnland
Navigution District, 130 So(2d) 615:
State ex rel, Brvin v. Jacksonville
Fxpressway Authority, 138 So{2d)
135,

Georgia-—Parbam v, Inferivr Court
Justices, § Ga 341,

Nlinois—Chicago, ete., K. R. Co,
v. Morrison, 185 TIl 271, 63 NE 946;
Bell v. Mattoon Waterworks, ete,,
Co., 245 111 544, 92 NE 352, 137 Am
St Rep 338, 19 Ann (as 153; Tras-
fees of Bchoo! Tp. 37 v. Sherman
Heights Corp,, 20 I} (24) 857, 16p
NE(2d) 800. See, aleo, Deerfield
Park Diat. v. Progress Dev. Corp,, 22
I (24} 132, 174 NE{2d) 850, in
which the court said:

“It ie slso well eettled that State
power eannci be wsed as an instr-
ment to deprive any person of & right
protected by the Federal consfifu-
tion. Gomillion . Lightfoof, 384
U8, 339 B1 B.Ct. 185 5 L.Ed2d
110; Shelley v. Krremer, 334 U.8. 1,
#8 8.Ct. 838, 92 L.Ed4. 1161; Aaron
v. Cooper, 353 1.8, 27, 78 8.Ct. 1397,
3 LEA2d 1.

* * &
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“Howesver, we think that the 42-
pare eomplaint eontsiny alleentions
aiffleinnt to elarge the Park Distriet
with usiug its power of enineat do-
main far the sole and exelusive pur-
pose of preventing the sale of homes
by Progress to Negries in violation of
Progresy’s righi te equsl proteetion
of the lew,

“We consider such a charge, if
proved, to be a denisf of the neces-
sary prerequisites to condemnation
of nreeseity and public wse, and
therefore a defonse to the petition.

» * L |

“The material questions of fact are
whether or not Deerfield needed park
sites: whether or not Progresss prop-
erty iz suitable for park sites; and
whether or not these sites will be
devoted to public use. Un these izsnes
the Park District hes made 2 prime
facir case. Trustees of Schools of
Township 37 North, Range 11, Cook
County Ilinois v. Sherman Heighis
Corp., 20 TIL2d 357, 160 N.E.2d 800,

&« ® a2

“In the ease at bar, the action pro-
tested-—the condemnation of land for
park puarposes, is a legitimete and
landable munieipal function. The
designation of Progress's land es a
park site and it eequisition, stand-
ing alone, eontains no such irresisti-
ble mathematical demonstration of
iltegal purpose as eontained in ihe
Alsbama legistation,

“In (tomillion, the United States
Bupreme Court did not engage in any
melapbysical investigation into the
motives nf the lagislators, They
found the inescepable illegal purpose
from the et itself. From an exam-
ination of the record in the case at
bar, it is apparent that many of the
rHegations of Progress are framed
for the purpose of directing & judi.
¢inl inquiry into the mofives of the
individual memhbors of the Park Dis-
triet Board, rather than into the ae.
tual purpose for which this land i

VOL. i~ NED
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songht. This i elearly an inappro-
priate erea for judieial inguiry. De-
troit United Railway v. City of De-
troit, 255 U.B. 171, 176, 41 8.Ct. 286,
65 L.Ed. 670; Soon Hing v. Crowley,
113 U.8. 703, T10-711, & S.Cr. 730,
28 L.Bd. 1145; Sinclair Refining Co.
v. City of Chicago, 7 Cir, 178 F.2d
214, 217. As we stated in Ligare v.
City of Chicago, 339 1il. 46, 28 N.E.
934, 036, in a condemnnation case the
purpose for whieh the power of emi-
nent domain is cxereised may be gues-
tioned, bumt ‘the motives thst may
huve mctuated those in authority are
not the subjeet of judicial investiga-
tion. ‘

“Wa cannot see how the rule could
be otherwise. If parks are needud in
Deerfield, and if the land so selected
for them is appropriate for that pur-
pose, the power of eminent domain
cannot be made to depend upon the
peculiar social, racial, religions or
politieal predilietions of either the
gondemning suthority or the affected
property owner. Progress is entitled
to the same opportunity to bold land
and operate a business as auyoue else.
They, like all others, hold their land
subject to the lawinl exercise of the
power of eminent domain, They like
all others are entitled to show, in o
condensnation proceeding, that the
1aid sought o be taken, is sought not
for a neeessary public purpose, bub
wather for the ascle purpose of pre-
yventing Progress from conducting a
tawful business, Cf. Progress De-
velopment Corporation v, Mitehell, 7
Cir., 286 ¥.2d 222"

Tondiana--Unless the action of the
legislature i arhitrary the eourts will
pot interfere, {uerretaz v. Publie
Berviea Company of ludiane, 227
Ind 556, B7 NE{2d) 721; Cemetery
Compnny v. Warren School Town-
ship, 236 Tnd 171, 139 NE{2d) 538,

Towa—Willinms v. Carey, 73 lowa

164, 34 XW 813; Bennett v. Mariou,
106 Towa 628, 76 NW 844,

Kentucky-——Tracey v. Hirsheth-
town, ete., By, Ceo, 8¢ Ky 255

Louisiana-- New Orleans Pae. Wy,
Co. v. Gay, 32 La Ann 471; Centrnl
Louisiana KL Co. v, Covingtun &
8. 7. & L. Co., 131 So (2d) 368

Massachusetts—Clark v. Worees-
ter, 125 Mass 226; Rockport v
Webster, 174 Mass 385, 54 XL RO,
Feaminghum Water Co. v, Old Col-
ouy R. K. Co, 176 Mo 464 &7
NE 68D,

Wheun private property is tuken in
the exercise of the right of eminent
domain, the taking must be limited
o the veasonable nccessities of the
eaxe, so far pd the owners of the
property taken ave concerned. The
right to take private property for &
publie use is fosnded upon and Hm-
ited by public necessity. Where the
necessity stops there stops the right
to lake, both as to amount of Jund
and the nature of the interest therein.
Tlower v. Billoriea, 323 Mass 519, 87
NE(2d) 188

Mississippi—Erwin v. Mississippi
State H'way Cowm,, 213 Miss BSS,
5% Se (24) 52,

New Jersey-—State v. Mayor of
Grunge, 54 NJL 111, 22 A 10, 14
LRA 62; Albright v. Sussex County
Comrs., T1 NJL 303, 57 A 308, 59 A
146, 69 LRA 768, 108 Am St Rep
749,

New York-—Renssclaer, ete, R. R.
o, v, Davis, 43 XY 130,

North Oarolins—Iin re Housing
Authority of City of Salisbury, 235
XC 463, 70 BER{2d} b,

Ohio—Whealing, vte., B. R. Co. v
Tolwdo, ete., Terminal Co, 72 Uhio
St 368, 74 NE 209, 106 Am St Rep
G223, 2 Ann Cas B45
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courts have {requently deelared their power to set aside aels
of the legislature upon such a ground, cases in which
the power has been actnally excrcised seem rarely to have
arisen,

A federal Court of Appeals has lLeld that the judicial review
of an administrative or legislative determination of necessity,
based on the qualification of bad faith, arbitrariness, or ca-

Cregon—Part of Umatilla v. Rich-
mend, 212 Or 5BG6, 321 P(24) 338,
cifing and quoting Treatige, -

Pennsylvania—Pennsyivania R. B.
Co. v, Dichm, 123 Pa 500, 18 A 522,

Houth Carolina—~Riley v. Charies-
ton Union Station Co., 71 8C 457, 51
SE 485, 110 Am 5t Hep 579; Book-
bart v. Ceniral Hlectrie Power Co-
operative, 222 RO 289, T2 3K {24)
576,

Texas—Trsas Eleetrie Seevice Co.
v. Linebery, 327 SW(2d} 057.

Washington -— Siate v. Superior
Court, 61 Wash (2d) 153, 377 P(2d)
425; Petition of Southwest Suburban
Bewer Dist., 61 Wash (2d)} 199, 377
P{24) 43L

Weat Virginia -Baltimore, ete., H.
#, Co. v. Pittehurgh, ste, R. R. Co,,
17 W Va B12.

Wisconsin—Swenson v. County of
Mijwankee, 266 Wis 130, 63 NW(2d}
103, in which the conrt said:

No doubt & court would find it
pecessary to interfere t¢ prevent en
ubase of discretion by an atterupted
taking of Jand in ntter disregard of
the necessity of its use, and would
not consider itself bound by s mere
legislative declaration of such pur-
pose as & means of concealing & de-
sign to take it for an ilegal purpose;
that is not the situation here, how-
ever."”’

fee, also: Braneh v. Oconto

County, 13 Wis [2d) 595, 108 NW
{23y 105: Lehmann v, Wankesha
County Hway. Conrs, 15 Wis {2d)
B4, 112 NW(2d) 127,

Ree ulsn footnote 19 under § 9.2,
infra.

Contra:

California—People v. Chevalier,
165 CA{2d) 8, 331 P’(24) 227, in
which the court said:

“However, conceding this to be
the lew, appellants eontend thut
once they have alleged fraud, bad
Faith, or an shuse of diserstion on
the pert of the eondemning body,
the question of ‘necessity’ for the
take becomes & judicial issune, and
cite verious amthorities therefor.
Respondents reject them on the
premise that they are in confliet
with the basie theory of the right of
ewinent domain. And so they seem
to be. Through the years our conrts
have made it plain that the right of
eminent domsin is 2o ioheremt at-
tribote of sovereignty limited omly -
by constitulional provisions which
ercatr only two pudicial gquestions,
‘publis use' and ‘just eompensation,’!
rll other matters falling within the
exelusive jurisdietion of the legisls.
ture, Btirictly following this basic
theory, it wonld seem, therofore,
that the only frand, bad faith, or
abase of discretion that eam be
rajsed ss o judicial isene is thet
going te ihe determination of publie
nze,”

Copyright 43 1964, By MarTuew Brioez & Co., Ing, YOL. I—NED
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priciousness, is warranted only by dieta.®%! The court re-
forred to the faet that the Supreme Court had left this question
open.®3? Even when judicial review of the guestion of neces-
sity is based upon alleged arbitrariness or excessiveness of the
teking, it has been held that by virtue of the delegation of the
power of eminent domain by the State to the condernor there
is necessarily left largely to the lutter’s diseretion the location
and ares of the land to be taken. And one seeking to show
that the tsking has been arbitrary or excessive shoulders a
heavy burden of proof in the attempt to persuade the Conrt
to overrule the condemnor’s judgment.®33

It being setiled that, while necessity is mot primarily a
judicial question, there may be such absolute lack of necessity
as to render the proceedings void, it necessarily follows that
an owner who alleges such lack of necessity is entitled to
have the guestion passed upon by a judicial tribunal.®® It is,

93-1 United States v, State of South
Dakots, 212 ¥(2d) 14, Citing, as ex-
smples: Simmonds v, United States,
199 F{2J} 305; United States v.
State of New York, 160 ¥(2d) 479;
United States v. Meyer, 113 F(2d}
387,

93.2 Ugnited States v, Carmack, 320
Us 230, 91 L Ed 209, 67 5 Ct 252,
in which the court said: **In this
eade il i8 nnnecessnry to determine
whether or not this selection eould
have been set aside by the courts
ss noonthorized by Congress if the
designated officials had acted in bad
fuith or so "capriciovsly amd arbi-
trarily' that their ection was with-
out adegquate determining principles
or was nnressoned.’’

Ses, however, 1nited Statea v.
Cerfain Real Estate, ete,, 217 F(2d)
920, in whieh the court said; *'We
sr2 of opinion that condemnation
of the Puckette troet fell within the
digeretion of the Public Works Ad-
ministrator and that the excerise of
his diseretion was not reviewshle by
the United Stetes Court, unleas pal-
pably arbitrary, eepricious, or other-

wise unlawful; and we think if wae
cot,”’

#3.3 Arkansag — (Jray v. Ouvachita
Cresk Watershed Distriet, 351 SW
52(1) 142

94 A stetute giving a private corpo-
ration power to finally determine ne-

“tessity would be unconstitutional.

California - Mahoney v. Spring
Valley Waterworka Co., 52 Cal 158.

.~Obio — Cincinnati v. Louisville,
ete,, R. R. Co., 88 Obio St 283, 103
NE 951

8Bouth Carelina — South Carolins
R. R. Co. v. Blake, 9 Rich L 228,

Baged upon its censtruetion of
the authorizing stetnte, a federal
court has drawn a distinetion between
the mets of the legislature on the one
hend and the acts of sn adminisira-
tive ngency to whom the power has
been delegaied on the other. Conced.
ing the non-reviewsbility of the deter-
nination of the legislature itself by
the eourls, the court went on Lo say:
“The Seerctary of the Army's deter-
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however, generally held that the question of necessity need
not be determinable in the condemnation proeeedings them-
selves, since the legislative assertion of necessity is primarily
conclusive, and that the constifutional rights of the owner, to
be protected against a taking without possibility of necessity,
are sufficiently guarded by his right to institute proceedings
at law or in equity to save his property and have the taking

minativa of ‘pecessity’ uwnder this
great of anthority iz subjeet to judi-
€in]l review. The administrative de.
termination has great weight, and the
eonrt must give due covsideration to
the action of an administrative ageney
in seleeting o partienlar traet of land
to be taken, bul the adninistrative
agency ecannot invoke the politieal
power of the Congress to snch an
extent as to imnmunize its action
ogainst judiciz]l examination in eon-
tests hetween a  eitizen and the
agency.” United States v, 100684
Acres, 82 ¥ Supp 544,

See, glso, to same eoffect—TIMited
Btates v, 126815 Aeres, 108 ¥ Supp
549,

Almost at the same time another
federal oourt held that the scope of
judieial review of ap egency's deter-
mination as to the extent of the prop.
erty taken, the duration of the interest
acrquired, and the nature of the wuse,
is extremely limited. United Biates
v. Fisk Buliding, 59 P Sapp 592,

Bee, alwo, United Staten v. South-
erly Portion of Bodie Isiand, N. (.,
114 ¥ Supp 427, wherein the eourt
said: “In the absence of bad faith
and non puhlic use, it wonld seem tiat
the wisdom of a government officer
authorized to commence ocondemna-
tion proceedings dosr bot preeent a
judicial gquestion and s not sohiect
to judicial review; for by the len-
guage of the Act he may commence
snch procecdinge whenever in hin
opinion it is nocessary or advar-
tageous * * *. 40 UB.C.A. § 257,

Henee, it js his epinion and not the
opinion of the Court that is sontrsl-
ling. The goestion of bad faith, se
distinguished from bad judgment, is
aot here presenied. To allege bad
faith s party must charge facts
rather than conelusions, snd sgeb
facts must snggeet netual malavolence
by the offfeer towards the ecrnplaining

party.”
See, also:

Florida—Miller v. Florida Inland
Navigation Distriet, 130 So{2d) 615.

Eentucky—Commonwenlth v. Bur-
ahatt, 367 SW{24) 262.

Ohie—3Solether v. Uhio Turnpike
Commission, 99 Obio App 228, 133
NE(2d) 148, citing Treatise.

Oregon~State v. Pacific Shore
Land Co., 201 Or 142, 269 P(2d) 512,
diting Treatiss.

Conlro:

United Statos—United Btates v.
Misehke, 285 ¥(2d) 628, in which the
court said:

“We cannot aceept the theory that
the assertion by a defendant in a
condemnation proceeding thet the
official, duly anthorized by Congress
to sclest the lands recessary to be
taken for a public use, has scted
in bad faith and achitrarily and
eapricionsly in making the selection,
ann transomte what has invarisbly
been held to be & legislative question
into a juodicial one”

Copyright © 1954, By Marrioew Rewots & Co., Inc, VOL. 1.-NED
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set aside; ®® but, on the other hand, if the court has jurisdic-
tion to digmiss the condemnation proceedings upon the ground
of abuse of discretion, there is an adequate remedy at law
and an injunction wilt not be issued in a collateral proceed-

98 Donnecticut -~ Norwich v. John-
son, 86 Conn 151, 84 A 727, 41 LEA
(NS} 1024

Oeorgis—Atlantie, ete, R. R. Co.
v. Penay, 119 Ga 470, 46 SIE §65.

iinois-—--Pittshurgh, ete, Ry. Co.
v. Sanitary Dist., 218 111 286, 76 NE
892, 2 LRA (NB) 226,

Minnesota — Cily of Austin v
Wright, 262 Minn 301, 134 XW(2d)
584.

Kortkh Dakota — Grafton v. Bt
Paul, ote, Ry. Co., 16 ND 313, 113
NW 588, 22 LRA (N8} 1, 16 Ann
Cas 10.

Washington—Peatition of City of
Bellevoe, 62 Wash (2d4) 458, 383 P
{2d) 286; Petition of Housing Au-
thority of City of Seaitle, 62 Wash
(2d) 492, 383 P{2d) 205.

Wikconsin—Htate ex rol. Balizell
v, Btewnrt, 74 Wia 620, 43 NW M7,
8 LBA 304,

Seq, however, Stearns v. Barre, 73

- Wt 281, 50 A 1086, 58 LRA 240, 87

Am Bt Rep 721, in which the eourt
paid: “Ibere is, however, a ETOWIng
disposition. to assert that the rule
whith Jimita the taking to the neces-
sity ia something more thau a theory;
that the taking of the perty moking
an sppropriation under ao indefinite
grent is mot conclusive upon the
courts; and that if mors is isken
than is needed for the public use the
aggrieved owner will be entitled to
pome proceeding to re-establish the
bounds of his invaded right. But we
think a remedy of this character
gomes short of the protection to
which the owner is entitled, The

conetitution gives him something more
than the right to recover kis property
from a sommary seizore under an in-
definite grant. Iis properiy is not
to be icken unlesa necessary for the
public use, The existence of that
necessity is the foundation of the
right to take, and its ascertainment
sbonld precede or accompany, aod
not follow, the takisg, We are not
satished with a vule which permite
the taking of land without proof of
the right to do so, and cests upon the
owner the burden of instituling pro-
evedings to save his property. This
imposes upon the owner the peees-
sity of furnishing bail for repexted
anits in trespass or bonds for the pay-
ment of injunetion damages, sod Ehese
are burdens and risks which in some
cases might easily deter a prudent
man from any attempt to sssert his
claim. Remedies of this natore do
not meet the epirit of the require-
ment, The constitntion guarantees
the protestion of a right rather than
the redress of a wrong.

“Wa think en ast which leaves the
amount of the taking undetermined
must provide for the determination a
procedure which aeeords with the
cutablished priveiples of the law."

See, also:

Kentueky — Tracy v. Elizabeth-
town, sto., B. K. Co., B0 Ky 269,

Minnesota—Ee Minneapolis, ete,
Terminal Co., 38 Minn 157, 36 NW
105,

08 Wheeling, etc, B. B. Co. v. To-
ledo, ete,, Terminal Co,, 72 Ohic Bt
868, 74 NE 209, 108 Am St Rep 622,
2 Ann Cas 943,
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Ag illustrative of the cases in which the judictary will inter-
pose is the situation where it is sought to acquire property
by eminent domain for an obvious or conceded future wuse,
However, the great prepondorance of opinion is o the effeet
that an acquisition for future use is justified as based upon
present necessity., In New York the Court of Appeals many
years’ ngo refused to be bound time-wise, by & narrow inter-
pretation of the term ‘‘necessity.”’ ®*' The Supreme Court
of the United Staies, in dealing with this question, insofar as
highways are concerned, deolared that availability for fature
use was an element in the determination of present neces-
sity.#®2 QOther jurisdictions, too, have followed the same
rule.?®3 Although the federal Court of Appeals *** upheld

B¥.1 Matter of Staten Island Rapid
Transit Co, 103 NY¥ 251, 256, 8 NE
548, wherein the court said: “Tt was
conceded by the pelitioner upen the
hearing ihet the lande in question
ware not required for its present uses,
and it is sfrenvoualy sontended there-
from by the appellant, thet the peti-
tioner has not made & case for
condemantion, or such & exse ga astab-
lishes a reasonable probability that
such lands will he required for its
oees in the folure, It is quite ob-
vious that the benefleial exercise of
the power of sequiring property for
public uses cannot be enjoyed anless
allowed in antielpation of the con-
templated improvement, and it in,
therefore, well saftled in this State,
that the mere fact that lacd proposad
to be teken for & public nwe is not
needed for the present and immeds-
ate purpose of the petitioning party,
is not necessarily & defense o a pro-
ceeding to condemn it

“The statnte authorizing the forma-
tion of raflroad corporations confers
power * * * to eequire lands by the
exerciee of the right of eminent do-
main * * * for itz proapective 28 well
a4 its present uses, provided ita neces-
pitieg for eueh use in the immediate
futore are established beyond reason-
able doubt.”

See, also: Queens Terminal Co. .
Behmnek, 147 AppDiv {NY) BO2,
510, 132 NYS 184; Mettcr of Mayor
(East 161st 8t.), 52 Mise (NY) 506,
600, 102 NYS 502 :

8.2 In Rindge Co. v. Loz Angeles
County, 263 US 740, 707, 67 LEd
1186, 43 SCt 685, the cowt smid:
“Publie-vond systems, it is manifest,
wust frequently be constrnoted in in-
stalments, especially where adjoining
sonnties are involved. In delermin-
ing whether the teking of property
is neecssary for publis ues not only
the present demands of the publie,
but those which may fairly be antiai-
pated ic the fature, may be cone
sidered.”

©6.3 Thus, in Central Pecifis Ry. Co.
v, Feldman, 152 Cal 303, 309, 62 Pas
848, BS2, it was said: “In the seventh
instruction given by the eourt, the
jury is $old that, in determining
whether the proposed taking is neces-
sary, thay may eonsider ‘if shown by
the evidenos, not ouly the present de-
mands of the poklis upon the plain-
tiff, but those which mey fairly be
anticipated on aceount of the future
growih of the iy There was no
error in this, Futur: necessity is &
proper Pactor for consideration.”

T Flingis the court said in City of

Copyright © 1964, By Marrizw Bznpee & Co., Inc, YOL. 1--NED
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Chioago v. Vacearo, 408 IU 587, 97
NE(2d) 766: "It is, of course, per-
rassible for the condemnor to take
not only sufficient land for the pree-
ent need, bubt it may, and should,
enticipate the fotore inerensed de-
mands for the public use to whith
the land is to he devoted. * * ¥ The
City of Chieago, in ils determination
of whether the taking of property is
necesaary for public use in providing
parking facilitics al the airport, has
a right to and should consider not
only the present uveds of the public,
but those which ey be faisly antici-
pated in the fature

In New Jerwey the sourt maid in
State v. Lanza, 48 NJ Buper 362,
137 A(2d) 622, aff’d 143 A{2d) &71:

“0ur sourte have long since Tecog-
pized this problem in condemnation
proeeedings to sequire lapds for
fotare water supplies and systems
and have been outspoken in sustain-
ing s valid exercises of the power of
soquisition for snch future purposes.
Olmstead v. Proprietors of the Morris
Agquodust, supra; Kountse v, Morria

58 N.J.I. 303, 33 A. 252
(Sup.Ct. 1895), affirmed 5B NJI1.
€95, 84 A. 1099, (B. & A, 1806),
which were condemnation cases in-
volving private waler corapanios.”

¢In the Otastead case the eourt, 47
N.JL. at page 320, said:

4173 i3 impossible to satimate with
presision the quantity of water that
will be needed to sepply the wants
of & population of sbout six thou-
sand; Bor cen it be computed with
sceuracy what the sopply of water
will bo from the distriet hitberto
relied vnon. In a matter of suck
extrem: ecemity, ali contingencies
wmust be provided for, aod the sup-
ply should be so ample that » lsek
of water oonld noi be ressonably
ppprehended.’

*Ba T sonelude that it ia no objec-

tion ob apy ground that the siatute
refers 1o ‘the fnture establishment of
a water supply eystem. This expres-
gion is sufciently definite noder the
circumsienees to serve ga an adequate
guide or eriterion for the Commnis-
gioner. He does not bave to koow or
be told by the Legialature what kind
of a system is uitimately 4o be eatab-
lished in order for the exarcise of his
judgment in nequiring lands to be
validly hesed.”

See, also:

Arkannas—Wollard v. State High-
way Comum., 220 Ark 731, 248 swW
{2d) 561,

Californis — Lern County Union
High School Dist. v. McDonald, 180
Cal-7, 179 Pae 180, TH.

linoie—Yell v. Matioon Water-
works & Reservoir Co., 245 111 B44,
02 NE 352; Chicago & Western In.
diana Raoilrosd Co. v City of Chi-
cago, 266 T 138, 99 NE 377; Foun-
tain Creek Drainage Dist. v. Smith,
285 111 1358, 108 NE 494; Village of
Depue v. Banschbach, 273 Til 574,
113 NE 156; Department of Publie
Works & Bligs. v. MeCaughey, 333
il 418, 183 N& 795; City of Wan-
kegan v. Stanezak, 6 T{2d) 504, 129
NE{2d) 751.

Iowa—Porter v. Jows State High-
way Comm., 241 Tows 1208, 44 NW
(2d) 682

Kansas—Sinte Highwey Comm. %,
Ford, 142 Ken 383, 46 P{2d) 849;
State v. State Highway Comm., 183
Kan 187, 182 P(24) 127.

Kersoeky—MeJee v. Cily of Wil-
Liamstown, 308 SW{2d) 795.

In Commonwealth v. Burehett, 367
SW(2d) 262, the conrt snid:

“In this whole case we do not find
sne jota of evidence to support the
claim of bad faith or abuse of dia-
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a taking for future use, it must be observed that the statute
involved aunthorized a taking whenever it was deemed neces-
sary or advoniageous by the official to whom the decision was
committed.

In an adverse opinion on this question ¥*% the court was
very evidently influenced by the admission of the condemnor
that it would not need the property sought for thirty years or
more. It did not, however, strike down the concept of futarity
entirely, but confined snch acquisitions to those which are
needed in the ‘“near fature.”” TIn this connection it st be
observed that several other cases, in sustaining a taking for
fature nse, refer to ‘‘immediate fiture,” ““reasonably fore-

erelion. It makes no differenice that
the department could have chosen an-
other loeation or another plan for
waste dispossl. Probably any high-
way could ba routed some cther wey.
The state eennot reasonably be com-
pelled to submit ita administrative
judgments to battle in every county
oourt housze. CF. Davidson v. Com-
monwealth ex rel. State Highway
Commission, 1933, 249 Ky. 568, 61
B.W.2d 34, 3¥. And if it be con-
ceded that when the immediste pur-
pose of the sequisition has been com-
pleted the state will be the owner of
8 valunbls piees of property, so what?
Is long-range planning by a govern-
montal ageney eharged with the ex-
penditore of astronomisal suma of
money to be regarded as agains: the
public interest? Is the possibility
that it may contemplate getting fur-
ther use out of the property evidenee
of bad faith? On the guestion of
‘hublic necessity,’ ia the highway de-
partment to be denied the exercise
of prudence and foresight? Surely
the answer is self-evident.

“The judicial pewer of government
shenld net ba invoked against the
discretion of an agency of the exeen-
tive branch in determining what ia in
the publie interest, inelnding what
particular property is needed in con-

nection with & valid public project,
unless there is snch a clear and gross
abuse of that discretion es to offend
the guarsnty of Const. § £ against
the exercise of arbitrary power”

Louigiana—State v. Cooper, 313
La 1018, 386 So(24) 22; Texas Pipe
Line Company v. Barbe, 229 La 191,
85 So(24) 260,

Minsiseippi—Erwin v, ippi
Btate Highway Comm., 213 Mies 885,
58 Bo{2d) 52,

Mirsouri--State v. Cortis, 350 Mg
402, 222 SW(24) 84,

Oregon—Pori of Umatilla v. Riak-
mond, 212 Or 596, 321 P(2d) 338.

Pennsylvania—Truitt v. Borowgh
of Ambridge Water Authority, 389
Pa 428, 133 A{2d4) 7oT.

Washington — State v, Superior
Court for Cowlitz County, 33 Wash
(29 838, 268 P(2d) 1028,

9.4 {33 Cir.} United States v, O
tain Parcels of Land, 215 F{23d) 140,
147.

98.8 Board of Edveation v. Baczew.
ski, 340 Mich 245, 65 NW{24) B10.
See, also, State v, City of Budlid, 184
{Jhio St 265, 130 NE(2d) 538. :

PSSR A
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seeable fature,’” or ‘‘fairly anticipated in the future.’’ 96
In one case, at least, it was held that ““the requirement as to
land need not be restricted to the needs of the immediate

futore.'* 87

The concept of a taking for future use has been recognized

8.8 gplifornia — Kern County
Tnion High School Dist. v. MeDon-
sld, 180 Cel 7, 179 Pac 130, 184,

See, aluo, San Dicgo Gas & Kleetrie
Co. v. Lux Land Co., 194 CA({2d)
494, 14 Cal Eptr 899, in which the
eourt aaid:

“It is apparont that the plainiiff
seeka a gas line easement and a tele-
phone line easement, along with en
eleetric line easemient upon the same
property only to cover the posaibility
of & need therefor some iime in the
future. The right of a publie utility
to aoquire property through eminent
domain proseediugs for a publie nse,
althongh not liwited to its present
needs, extenda only to those future
needs which sre fairly anticipated.
Kern Co. High School Dist. v. Me-
Donald, supra, 180 Cal. 7, 14, 179
P, 180; Ceniral Padific Ry. Co. v.
Peldman, supra, 152 Cal. 303, 209,
92 P. 840; Bpring Valley W. W. v.
Drinkhouse, 92 Cal. 528, 532, 28 P.
881; City of Haewthorne v. Psebles,
188 Cal.App.2d 758, 761, 333 P24
442: Los Angelea County Flood Con.
trol Dist. v. Jan, 1564 Cal.App.2d 380,
3903, 318 P.2d 25; Vallejo & N. R. R.
Cn. v, Home Sav. Bk, 24 CalApp.
168, 174, 140 P. 074; Northern Light
ete, Co. . Btacher, 13 Cal App. 404,
407-408, 105 P. 898.”

Oonnecticnt-—Adems v. (reenwich
penditore on any of the Federal-aid
Water Co., 138 Conn 205, 83 A(24)
177, 182,

Minsis—City of Chisago +. Vao-
caro, 408 1l 587, 97 NE(2d) 768.

New York—Queens Torminal Co.

by Congress in the Federal Aid Highway Act of 1956.%%%

v, Schmuek, 147 App Div 502, 510,
132 NYS 184; Matter of Mayor
(Eust 181st St.), 52 Mise 588, 600,
182 NYS 502,

98.7 Texny Pipe Line Compeny v.
Barbe, 222 La 181, 85 So{2d) 2360.

96.8 Pohlic Law 627. Section 1106,
subd. (a) of said Aet reads as fol-

lows :

“Advance Right-of-way Asquisi-
tions—For the purpose ef facilitai-
ing the acquisition of rights-of-way
on any of the Federal-aid highway
systemns, inzluding the Intersiato Sys-
tem, in the moat expeditious and eco-
nomiea) manner, and regognizing that
the ‘scquisition of rights-of-way re-
guires longthy planning and pegotin-
tions if it is to be done at a remson-
able cost, the Secretary of Commeree
iz herehy anthorized, upon request of
a State highway department, to make
aveilable to such State for aequisition
of righte-of-way, in anticipation of
constrection and noder ench roles
end regulations as the Beeretary of
Commeree may preseribe, the funds
apporiioned to such State for ez-
highway systems, ineluding the Inter-
state System: Provided, That the
agreement between the Secretary of
Commeres and the Siete highway de-
pariment for the reimbursement of
the cont of such rights-of-wey sball
provide for the aetoal eonatruction of
s road on such rights-of-way within
a pericd not exceeding five yeara fol-
lowing the flseal year in which snch
request 79 made: Provided further,
That Federal participation in the cost
of rights-of-way so sequired shell not
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[3] Application of the rnle that necessity is not a judicial
guestion,

Applying the foregoing cases, it may be said:

(1) That when the legislature itself determines that publie
necessity and convenience require the appropriation of pri-
vate property for a partienlar public improvement, the owner
of the land so appropriated is not entitled to a judicial hear-
ing upon the utility of the proposed improvement, the extent
of the public necessity for its construction and the expedi-
ency of construeting it; ®*? but even in such a case, if there

exceed the Fodersl pro rata share
upplieable to the clazs of funds from
which Federal reimbursement is
wade.”

T sustaining & taking for future
use, as based upon present necessity,
the Louisieng eourt alleded to the
fedoral pgovernment’s eontribution.
See State v, Cooper, 213 Lo 1014, 36
So(2d) 22, in which the following
statemont appears:

“To avoid the sommission of the
usme mistokes, and after giving spe-
cial consideration to the importance
of the Prairieville-Neager link in our
state snd nationzl system of high-
ways and generally to the public con-
venienee and safety of tomorrow, the
chief engineer reached the decision
now heing assailed. Also, obvipusly,
he took into mecount the matter of
the faderal government’s contribution
to the cost of the projeet, mn nsasist.
anes thai cannot he expected if w
lemser width obtains, In so desiding,
wa cannot say that he bas abused his
diseretion or hes acted arbitrarily.”

97 United States—United States v.

- Jones, 108 US 613, 27 1. Ed 1615,

3 8 Ct 346; Monongahsla Nav. Co.
v. United Stotes, 148 US 312, 37 L
Ed 463, 13 8 Ct 622; Adirondack R,
R. Co. v. New York, 176 US 335,
44 L Ed 482, 20 S Ct 480; De Va-
raigne v. Fox, 2 Biatchf 85, F Cas
No. 3838; United States v. Oregon,

ete., B. B. Co,, 9 Bawy 61, 16 ¥ 524;
Shasta Power Co. v. Walker, 140 F
568; United Siantes v, Burley, 172 F
815,

Alabama—Oldridge v. Tuacmmbis,
ete, R, R, Co,, 2 Btew & P 109, 23
Am Deo 307; Sadler v. Langham, 34
Ala 331

Arkansas—3St. Louis, eto, B. R.
Co. v, Petty, 857 Ark 359, 21 SW
BB4, 20 LRA 434, '

Oalifernis-—Gilmer v. Lime Point,
18 Cal 229; Bhermar v. Buiek, 32
Cal 241, 91 Am Dec 577; Eent v,
Tillson, 72 Cal 404, 14 P 71; Santa
Ana v. Brunner, 132 Cal 234, 64 P
287.

Colorado—{libson v, Cann, 28 Colo
409, 66 ¥ 879; Ortic v. Hensea, 85
Colo 100, 83 P 984 ; Taoner v. Treas-
ury, ete, Reduction Co, 35 Colo
593, 83 P 464, 4 LRA (NS) 106.

Comnecticut—Todd v. Austin, 34
Conn 78; New Yark, ete, R. R, Co.
v. Long, 69 Conn 424, 37 A 1070;
Is re Hartford, efc, R, R. Co, 74
Conn 662, 51 A 943; Waterbury v.
Platt, 76 Conn 435, 58 A B6&; Starr
Burying Ground Ass'n v, North
Lane Cem, Ass’p, 77 Conn 83, 58
A 476,

Delawars -— Wilson v. Baltimore,
ete., B. R. Co., 5 Del Ch 524; White-
maz v. Wiltnington, ete, K. B, Co,
2 Harr 514, 33 Am Dee 411

Copyricht €3 1964, By Marruew Brenoer & Co., INc. VOL. 1--NED
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Mims v. Macon, ete., B.
R. Co,, 3 Gu 51; Parbam v. Infarior
Court Justices, § Ga 341; Savanoeh,
ste.,, Ry. Co. v. Postal Tel. Cable (o,
115 Ga 554, 42 SE 1; Gardner v.
Georgin BR. B, oto,, 117 Ga 522, 43
SE 863; Poulan v. Atlantic Const
Line R. R. Co.,, 123 (a 6805, 51 SE
657,

Hawaii—Btate v. Chang, 46 Ha-
wiii 279, 378 P(2d) BB2, citing
Traatise.

Idaho—Portneuf Lrr. Co. v. Budge,
18 Idaho 116, 106 P 1046, 18 Anp
Cas 674.

Ilinois-—Chieago, ete, B. R. Co. v.
Bmith, 62 Il 268, 14 Am Rep 9
Chicago, ete, R. R. Co. v. Lake, 71
Iil 833; Dunham v. Hyde Park, 75
It 371;: Smith v. Chieago, etc., B.
B. Co,, 105 Il 511; Chicago, ete.,
B. B. Co. v. Wiltse, 116 IIl 445, 8
NE 49; Bholl v. German Coa! Co,,
118 IN 427, 10 NE 1983, 50 A Rep
379; Hyde Park v, Oskwoods Cem.
Asw'n, 119 111 141, 7 NE 627; DMincis
Central B. B, Co. v. Chicsgo, 141
I 586, 30 NE 104, 17 LRA 5630;
Chisago, etc, B. B. Co. v. Pontiae,
189 1] 155, 48 NE 485; Pittsburgh,
ete, B. R. Co. v. Bapitery Dist,, 218
I3t 286, 756 NE 892, 2 LRA (NB) 226,
@Gillette v. Aurcra R. R. Co,, 223 111
261, 81 NE 1008; Terre Haute, ate,,
R. RB. Co. v. Robbina, 247 11l 378,
53 NE 3908,

Iodiane—[ndianapolis Waterworks
Co. v. Burkhart, 41 Tnd 364; Con-
somery” Gas Trust Co. v, Harless, 131
Ind 446, 20 NE 1062, 15 LRA 508;
Richlend Sebool! Tp. v. Overmyer,
184 Ind 382; 71 NE 811 Speck v.
Kenoyer, 164 Ind 431, 73 NE 296;
Bemis v. Guirl Drainage Co, 182
Ind 38, 105 NE 495,

Tadian Territory—Tuttle v. Moore.
3 Indian Terr 712, B4 8W 385,

Jowa—Baankhead v. Bioen, 25
Iowa 540; Creston Waterworia Co. v,

MeGrath, 89 Iows 502, 56 N'W 880;
Bennett v. Marion, 106 Iows 628, 78
XW B4,

Eansas—Leke Koen Nav,, ets,, Co.
v. Kiein, 63 Kan 184, 656 P 684;
Buckwslter v. School Dist, 65 Kan
607, 70 P 805,

Kentucky — Tracy v. Elizabetb.
lown, ete., R. B, Co., 80 Ky 258;
Boerd v. Du Pont, 110 Ky 743, 82
SW 831; Lounisville, ete., R. R, Co.
v. Louisville, 131 Ky 108, 114 §W
743. -

Lonisiana-—Thibodesn v. Maggioli,
4 La Ann 73.

Mzuine-— Riche v. Bar Harbor
Waier Co., 76 Me 91; Moszely v.
York Shore Water Co., 84 Me 83,
46 A 800; Brown v. Gerald, 100 Me
351, 61 A 785, 70 LRA 472, 109 Am
8t Rep 526; Hayford v, Bangor, 102
Me 340, 86 A 731, 11 LRA {NB)
840 Lancsster v. Augusta Water
District, 108 Me 137, 70 A 463, Ann
Cas 1913 A 1262,

Maryland-—New Central Coal Co,
v. George’s Creek Coat Co, 37 Md
537; Vean Witsen v, Gutman, 79 Mi
405, 20 A 608, 24 LRA 403.

Massachusette—Boston, etc., R, R.
Co. v. Balem, ete., B. R, Co., 2 Gray
1; Talbot v. Hudson, 16 Qray 417;
Hingham, etc., Tpke. Co. v. Norfolk
County, 6 Allen 353; Dingley v. Bos-
ton, 100 Maga 544; Haverhill Bridge
Co. v. Essex County, 103 Masg 120,
4 Arx Rep 518; Enstern B. R. Co. v.
Boslon, efe, R. R., 111 Mass 125,
15 Am Rep 13; Holt v. Somervilie,
127 Mass 4085 Moore v, Banford, 151
Mase 285, 24 NE 323; Lynch v
Forhes, 161 Mass 302, 37 NE 437,
42 Am St Rep 402; Appleton ¥,
Newton, 178 Mass 276, 59 NE 648;
Miller v, Fitchburg, 180 Maes 32, 81
N8 277

Michigan—Swan v. Willisms, 2
Mich 427,
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Minnesota -— Langford v. Remsey
County, 16 Minn 376; Btate Park v.
Henry, 33 Minn 266, 36 NW 874;
Fairchild v. St. Paal, 46 Minn 540,
49 NW 3256, Fohl v. Sleepy Eye
Lake, 80 Minn 67, 82 NW 1007:
Minneapolis, ete., R. R. Co. v. Hazt-
land, B5 Minn 76, 88 NW 423; State
ex rel. Utiek v, Polk County, 57
Minn 325, 92 N'W 216, 60 LRA 161;
In re Rock County, 121 Minn 376,
141 NW 801,

Minsouri—St, Louis County Court
v. Grisweld, 58 Mo 175; Stste v.
Engelmann, 106 Mo 628, 17 8W 759;
Simpson v. Kansas City, 111 Mo 237,
20 8W 38; Bt. Louis, ate., B. R. Co.
v. Hannibal Union Depot Co., 125
Mo 82, 28 SW 483; Cape Girardean
v. Houek, 120 Mo 607, 31 BW 933;
Kansas City v. March il Co, 140
Mo 458, 41 8W 943,

Nebraska—Paxton, ete., Land Co,
v. Farmers', ete, Land Co, 45 Neb
884, 84 NW 343, 20 LRA 853, 50
Am 3t Rep 585,

New Hampshire—Concord R R.
Co. v. Greely, 17 NH 47; In ro Mt,
Washington Road Co., 35 NH 134,

New Jorsey—Soudder v. Trenton
Delaware Falls Co,, 1 NJ Eq 604, 23
Am Dee 768; Tide Water Co. v.
Coater, 18 NJ Eq 518, 90 Am Dec
634; Central . B. Co. v. Pennsyl-
vania R, R. Co,, 31 NJ Eq 476.

New York — Varick v, Smith, 5
Paige 137, 28 Am Dee 417; Re
Albeny St, 11 Wond 148, 25 Am
Dee 619; Buffalo, ete, K. R. Co. v.
Brainard, ¢ NY 100; People v, Smith,
21 NY B85; In ¢ Townsend, 39 NY
171; Rensselaer, ete., R. R. Co. v.
Davis, 43 NY 137; Re Deensville
Cem. Ass’n, 66 NY 569, 23 Am Rep
B6; Re Union Ferry Co,, 98 NY 139;
RBs Brooklyn, 143 NY 594, 38 NE
983, 28 LRA 278; Re Burns, 155 NY
23, 48 NE 246; State Water Supply
Comm, v. Curtis, 192 NY 318, 85
NE 148

North OQarolina — Raleigh, ete.,
R. B. Co. v. Davis, 2 Dev & B 451
Call v. Wilkeshoro, 116 NC 337, 20
BE 468; Cozerd v. Ernewha Hard-
wood Co., 135 NC 283, 61 SE 932,
1 LRA (NS) 989, 111 Am Bt Rep
779; State v. Jones, 139 NC 613, 52
NE 240, 2 LRA (NB) 313; Jelfreas
v. Greenville, 15¢ NC 480, 70 88
919; Luther v. Buncombe Coumnty
Comrs., 164 NC 241, 80 SE 388.

North Dakota—Bigelow v. Draper,
6 ND 152, 68 NW 570; Monntrail
Couniy v. Wilson, 27 NI} 277, 146
NW 531,

Ohio — Giesy v. Cincinnati, ete,,
R. R. Co., 4 Ohic St 308; Malone v,
Toledo, 3¢ Ohio Bt 541 ; Zimmerman
v. Canfeld, 42 Ohio 8t 463; Wheal-
ing, etc., R. R. Co. v. Toledo, ste.,
Terrvinal Co., 72 Okio St 388, 74 NE
209, 108 Awm St Rep 622, 2 Ann Caa
841,

Okiahoma — Arthur v, Choctaw
Counnty Comrs,, 43 Okl 174, 141 P 1.

Oregon—Dalies Lumbering Co. v.
Urgubart, 16 Or 67, 16 P 78; Bran-
son v, Gee, 25 Or 462, 38 P 527,
24 LRA 355; Bridal Veil Lumbering
Co. v. Johnson, 30 Or 205, 46 P
790, 34 LRA 368, 60 Am 8t Rap 818;
Apex Transp. Co. v. Garhede, 32 Or
582, 62 P 573, 564 P 367, 62 LRA
513; Dallas v. Halloek, 44 Or 248,
75 P 20%; Grande Ronde Elee. Co,
v. Drake, 46 Or 243, 78 P 1031

Pennsylvaniz—Pittsburgh v. Soott,
1 Pg 309; Bmedley v. Erwin, 51 Pa
445; Edgewood R. R. Co.’s Appesl,
79 Pa 257; Darlington v. United
States 82 Pe 382, 22 Am Rep 764;
Gencses Fork Impvmt. Co. v, Ives,
144 Pa 114, 22 A 887, 13 LRA 427,

Rbode Island--Re Rhode Island
8ub. R. R. Co,, 22 RI 457, 48 A 591,
52 LRA 879.

Sonth Carolinz—Dunn v. Charles-

Copyrigkt © 1964, By Marracw thokpen & La., Tre. YOL. 1--NED
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ean be no possible public need for the work, the courts will

interfere.?®

ton, Harp L 18%; South Carolina
R. R. Co. v. Blake, 5 Rich L 228.

Sontk Dakots—Winons, etc, B
R. Co, v. Watertown, 4 8D 323, 56
NW 1077: Chicago, ¢te, By. Co. v.
Mason, 23 SD 564, 122 N'W 801,

Tennessee — Anderson v. Turbe-
vitle, 6 Coldw 150; Ryan v. Lonis-
ville, efc, Terminal Co., 102 Tenn
111, 50 SW 744, 45 LBA 307,
Sonthern Ry. Co. v. Memphis, 128
Tenn 267, 148 SW 662,

Taxas—Morgan v. (Hiver, 88 Tex
218, 82 5W 1028, 4 Ann Cas 800,

Utah--Postal Tel. Cgble Co, v
Oregon Short Line R. R. Co, 23
Utsh 474, 65 P 7356, 80 Am 8t Hop
705,

Verment — Williams v,  Sehool
Dist., 38 Vi 271; Tyler v. Beecher,
44 Vi 648, 8 Am Rep 358,

Virginia~—Tait v. Central Lunstic
Asylum, 84 Va 271, 4 S8E 607; Zircle
v. Southern B. E. Co,, 182 Va 17,
45 BE 802, 102 Am S8t Rep B805;
Miller v, Pulaski, 108 Va 137, &3
8K 880,

Washington—Samish River Boom
Co. v. Union Boom Co., 82 Wash 584,
73 P 678,

West Virginla—Varner v. Martin,
21 W Va 534

Wisconsin—Ford v. Chicago, ate.,
RE. Co, 14 Wis 608, 50 Am Deno

791; Siate ex rol. Baltzoll v. Stewart,

74 Wia 620, 43 N'W 947, 6 LRA 304;
Priewe v. Wirconsin, eto.,, Impvmt.
Co., 93 Wis 534, 67 N'W 818, 33 LRA
{145,

Wyoming—Edwards v. Cheyenne,
19 Wyo 110, 114 ¥ 77,

P8 Onited States— United Sistes v.

27707 Acres of Land, 112 F Bupp
168; United Biates v. Certain Pazosls
of Land, 141 F Supp 300; United
States v. 23,9129 Aeree of Land, 192
F Supp 101; Harwell v. Tnited
Stetes, 316 F(24) 791,

Florida—Rott v. City of Miami
Beach, 94 So (2d} 168.

Georgia—Perham v. Inferior Court
Justices, § Ga 341; Elberton Sooth-
ern R. Co. v. State Highway Dept,,
211 (s 538, 89 BE(24) 645; Housing
Authority of City of Hwalnshoro v,
Hall, 217 Ga 856, 126 S¥(24) 223,

Iinole—The general rule is that
when the legislature hins delegated to
& eorporation the suthority to exer-
cise the power of eminent domain, the
corporation has also the authority to
decida on the necessily for exereising
the right, and iis deeizion, will be con-
clugive in the abrence of a clear nbuse
of the power granted. Az abuse of
snch power, however, will not be tol-
orated, and if no necessity for ila
exoercise exists, or if it appears that
the guantity of the property songht
to be token ia grossly in exeess of the
amount necessary for the publio use,
the conrt will not perinit the lend fo
he taken. Chicago v. Varearo, 408
1l 587, 87 NE(24) 786.

Kontucky — Tracy v. Elizabeth-
town, ete, B.R. Co, 80 Ky 259,

Lonisinna—State v, Gwnidry, 240
Le 518, 124 So(2d} 531, citing Trea-
iise. The eourt said:

“Prior to the ensetment of Aet
167 of 18564 the owner of expropri-
ated property was entitled to contest
the question of nessssity of the tek-
ing before the courts, and may still
do 8o when the property hae besn ex-
propriated voder the genaral expro-
priation laws of the State. Parish
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of Iberie v. Cook, 238 La. 657, 116
Bo2d 481; City of Westwezo v
Marrero Land & Tmp. Ase’n, 221 La,
564, 59 Sn.2d 885; City of Bhreve-
port v. Kanzas City, 8. & G. By. Ce,
168 La, 1085, 128 Bo. 667. With the
adoption of eonstitutionnl Azticle VI,
Section 19.1 snd Act 107 of 1554,
however, when the Highway Depart-
ment expropriates property under
these provisions, there are only iwo
questions whieh the courts may de-
termine: {1) the udequecy of ihe
compensation, and {2) whether the
property was taken for a publie
purpose. Decisions velied upon by
the Court of Appeal in repching ifs
deeision that the question of the
veceesity or expediency of the taking
by the Highway Depariment for
bighway purposss is subject to ju.
dicial review are no longer control-
lingg. Where the intended nse is
public, the necessity and expediensy
of the tsking may be determined by
sach agency and in such a manner
a3 the State may designate, They
are legislative questions wo medter
who may be charged with their de-
rision. Rindge Co. v. Los Angeles
County, 262 T.B. 700, 43 5.Ct. 889,
87 L.EJ. 1186; see alse Nichols en
Eminent Domain, 3rd Ed, Vol. I,
Seos, 4.11, 41171} and 4.13{3). In
Lonisinna, the Legislature bas dele-
gated to the Highway Department
the power to determine the neeessity
for expropriating property for high-
wny purposes and the owner of land
expropriated has no constituiional
right to have the department’s deci-
gion ps to the pecessity thersof re-
viewed in jodicial proceedings. See
State through Dept. of Highways v.
Maealuso, supra, wherein this Court
stated {235 La. 1019, 108 Bo.2d 458]:

“But the evideut purpose of Article
VI, Section 101, was to amthorizo
siek ex parte takings prior to judg-
ment formerly and otherwise pro-
kibited by the State constitationsl
provisions now Telied bpoz by the

respondent property owners herein.
This governing constitutional ennct-
ment, of course, overrides within iis
scope earlier expressions and holdings
eited to the effect that the necessity
of the taking is a matter for judieial
determination.
L] | ] -

“Highways, super-highways, multi-
lane highways, expressways with their
cloverieaves, nnderpasses, overpasses,
interchanges, approashes, el cetera,
heve become smeh an integral part of
cur life thet in order properly o
iay out, construst, maintain, oper-
ete ond police same the Legislatare
by sppropriate legislation and the
people by constitntional amendment -
have seen At to grant to the authori-
ties in charge of highway construe-
tion and maintenence & libaral right
in expropriation proceedings. .Con-
atitutional Article VI, Section 193,
and Act 107 of 1854 (LSA-R.S.
48:441-48:480). They have elimi-
nated the necessity of fudicial de-
terwination of proving opecessity in
the teking of a persen's property.
f conrse, the ressoning behind this
is obvious. A preat part of our tax
miney poes to the meintenanse, op-
eration and eoustruction of highways.
Highways, of conrse, transverse the
State from one end to the other, and
from an engineering point of view
it is Bn economion] underiaking to
plon their somstrustion on & stute-
wide basis. When this is dome it
can readily be seen that fo permit
8 judicial review and determination
of each one of thomssnds of parcels
of property necessarily taken to con-
struet a highway, sueh as U, 8. High-
way 80, to he an expressway whieh
spans the State from Vielshurg, Mis-
mesippi. to Waskom, Texss, wonld
be to itnpede the operation xnd con-
struction to & point that wounld com-
pletely parsiyze the Department of
Hiphways. We have to consider
these factors when we seek to de-
termine the intent and meaning of

Copyright © 1964, Br Matnivw Brnow & Co,, INc, VOL. 1--NED
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(2) That the legislature may, and usually does, delegate
the power of selecting the land to be condemned to the publie
agent that is to do the work; in such case it makes little, if
any, difference whether the grant of autherity is, in terms,
Limited to such land as is ‘“necessary’’ for the purpose in
view, for & general grant of authority carries the same limi-
tation by implication and in either case the necessity is for
the condemnor and not for the couris to decide, and the deci-
sion of suck condemnor is final as long as it acts reasonably
and in good faith.*® TIf the land is of some use to it in carry-

the constitutional smendment and
leginlative act referred fo. Wo as
sume that & department, such as the
Departmeut of Highways, with the
responsibility of expending as mueh
monsy s they bave fo expend, will
employ competent engiueers to draw
the pians and to certify thaé the
property proposed (o be taken is for
publie nse. Wers we ealled upon to
determine jodicially the necessity,
such as ronts, area, number of feet,
pature of title, ot totera, we, not being

engineers, would naturally have ic
tenoination es o the nesamsity.”

Massachusetts—Cary Library v.
Bliss, 151 Mass 364, 25 NE 92, 7
LRA 705,

Minnesota~—=State v. Olman, 263
Minn 115, 116 NW{2d) 101; State
v, North Star Conerete Co,, 122 NW
(2d) 118,

Miasgonri—State v, Crain, 308 BW
{24) 451,

New Jersoy—-State v. Mavar of
Orange, 54 NJL 111, 22 A 1004, 14
LBA 62; Albright v, Sussex County
Comra, 7L NJL 303, 57 A 308, 50 A
146, 8% LRA 768, 108 Am St Hep
748; City of Newark v. New Jersey
Turnpike Anthority, 7 NJ 377, 81 A
(2d) 705, citing Treatise; Fanhel v,
Buckeye Pipe Line {%o., 20 NJS 115,
B2 A(2d) 285; State v. Lanza, 48 N.J
Saper 382, 137 A(2d) 622, af?d 27
NJ 516, 143 A{2d} 571; Bergen
County ». 8, Goldberg & Co. Ine., 78

NJ Super 524, 3185 A(2d) 38, oiting
Treatise.

New York-—Tennessee (s Trans-
wigsion Co. v. Geng, 11 Mise{2d)
738, 1756 NYS{2d) 48%; Brown v.
MceMorran, 39 Mise {2d) 716, 241
NYS(24) 482

Texas--Webk v. Dameron, 219
SW{24} 581; Bradford v. Magnolie
Pipe Line Co., 262 SW (2d) 242, eit-
ing Treatice,

#9 Thus in Smith v. Chicage, ete.,
R.R. Co., 165 11l 511, the ¢ourt said:
“It certsinly was never contem-
plated by the legisletore that, where
the petitioner has brought iteelf
within the provisions of the statute,
the right of ¢ondemmation ean be de-
tosted by simply showing, in the
opinions of witnesses whe may have
no interest in, or comneetion with,
the objeets of the proceeding, that
the land eought to be condemned ig
net necessary for the purpose stated,
« .+ . Un the sther hand, the law hav-
ing anthorized sueh companies to
tske private property for publie nse,
when one, by a proper petition, has
bronght iteelf strictly within the pro-
visions of the statute, and the court
can see, from the faets sinted, the
land sought to be conderoned is not
manifestly in excess of what would
be reasonebly necessary for the pur-
pose stated in the petition, the court
will not be anthorized to interpose
on the ground soggested.’’
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See, also, to the spme effect

England—Stocklon, ete., Railway
Co. v. Brown, § HL Cas 24i}; Lewis
v. Weston-Super-Mare Loeal Board,
40 Ch DBiv 55,

United States—Boom Co. v, Pat-
terson, 98 UB 443, 25 L Ed 208 (see
#fra, footpote 8); Chesapeake, ete,,
Canal Co. v. Union Bank, 4 Cranch
CC 76, F Cas No. 2653,

Digirict of Uolambia—MacFarland
v. Elverson, 32 App DC 81.

Arkansas—MeKennon v, St. Lonis,
ete.,, RR. Co., 63 Ark 104, 81 EW

"

Californis-—Tuolumne W. P, Co.
v. Frederick, 13 Cal App 498, 110
P 134; Vallejo, ete, K. R. Co. v.
Home Savings Bank, 24 Cal App 186,
145 P 974,

Georgia~—Savannak, ete., B. R. Co.
v. Postal Tel. Cable Co., 112 Ga. 941,
38 SE 853; Garduer v. Georgia R. R.,
ete., Co., 117 Gu 522, 43 SE 836; At-
lantic, ete, R, R. Co. v. Panny, 116
G 479, 46 SE 465,

Diinods-—Lockie v. Muteal Union
Tel. Co,, 103 I 401; O'Hare v. Chi-
c&go, ete, B, R. Co., 130 111 153, 28
NE 923; Tedens v. Sanitary Dist,,
149 111 87, 38 N& 1033; Schuster v.
Banitary Dist, 177 IHl 626, 52 NE
B58; Chieago, ate, R, R, Co. v, Chi-
cago Mechanics Institute, 238 IN
157, 87 NE 833; Pountain Creek
Drainage Disi. v. Smith, 265 III 138,
106 NE 484,

Indiane—Bass v. Fort Wayne, 121
Ind 389, 23 NE 259; Farneman v.
Mount Plesssst Cem, Ass'n, 135
ind 344, 23 NE 271; Illyss v. White
River Light, ete., Co., 175 Ind 118,
93 NE 780,

Towa—Stark v, Sioux City, ete.,
Ry. Co.,, 43 Jowa B01; Bennett v.
Marion, 106 Towa 628, 76 NW 844;
Chicage, ete., Ry, Co. v. Mason City,
155 Towa 89, 135 NW 9,

Kanaag—Missouri, ete, Ry. Co, v.
Cambern, 16 Kar App 581, 63 P 605,

Eentucky—Greasy Creek Mineral
Co. v, Ely Jellice Coal Co., 132 Ky
692, 116 SW 1189,

Lonisiana—Colorado Southern R.
R. Co. v. Boagin, 118 La 268, 42 So
832; Louisirna, ete, R, ®. Co, v.
Lonisiana, ete,, B, R. Co., 125 Le 756,
51 So 712,

Mzine-—Mosely v. York Shore Wa-
ter Co., 84 Me 83, 46 A 809,

Massachusstts—Fsli River Iron
Worka v. 014 Colony R. R. Co., 5 °
Allen 221; Lynch v. Forbss, 161
Mass 302, 37 NE 437, 42 Am St Rep
402; Burnett v, Boston, 175 Msss
173, 53 NE 379,

Minnesota—Cotton v. Mississippi,
¢te, Boom Co., 22 Minn 372.

Missouri—North Missouri R. R.
Co. v, Gott, 25 Mo 540,

Montana--State v. Distriet Court,
34 Mont 535, 88 P 44, 115 Am St
Rep 640, '

Now Jersey—Delaware Biver
Tranap, Co. v. Trenton, 85 NJI. 479,
90 A B, ’

New York—Matier of New York,
cte, B. R. Co., 77 NY 208,

North Garolina—Durham v. Rigs-
hes, 141 NC 128, 53 SE 531,

Oklahoma—Arthur v. Choetaw
County Comrs., 43 Okl 174, 14 P 1.

Penneylvanig—Philadelphia v,
Ward, 174 Pe 45, 34 A 458; Biddle
v. Wayne Waterworks Co., 150 Pa
84, 42 A 380; Wilson v. Pittsburgh,
ete, R. B, Co., 222 Pa 541, 72 A 235;
Seranton Gas, ete., Co, v. Delaware,
ete, R. R. Co, 225 Pa 152, 73 A
1097,

South Dakota—Chicago, ete., R. R.

Cepyright © 1964, Br Marrurw Bevnes & Co., Inc. YOL. 1-—-NED
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ing out its public object, the degree of necessity is its own
affair.! Whether there is auy necessity whatever to justify
the taking is, however, a judicial gnestion,?2 and as a taking

Co. v. Mason, 25 SD 564, 122 NW
601,

Yezag—Cans Belt R B. Co. 7.
Hughes, 31 Tex Civ App 565, 72 SW
1020,

Vermont—Hill v. Western VYer-
mont R. B. Co. 32 Vi 68; Williams
v. School Dist., 53 Vt 271.

Washington—State v. Pierce
Coupty Court, 44 Wash 476, 87 1
£21; Tacomn v, Titlow, 53 Wash 217,
101 P 827; State v. Lewis County
Court, 60 Wash 188, 110 P 1017,

‘Wiscongin—Wisconsis Central R.
R. Co. v. Cornell, 40 Wis 162, 5 NW
331.

| Iiinois—Qillette v. Aurora Ry.
Co,, 228 111 261, 81 NE 1005.

See also: Connty Board of School
Trustees v. Datchelder, 7 III {2d)
178, 136 NK{2d) 175, in which the
court said:

“Upon careful eonsideration of the
evidence we think the hurden of show-
ing necessity has been satisfled in the
case at ber. The word ‘necessary,’
as used in this eennection, iz econ-
strued to mean expedient, reasonably
convenient, or useful to the public,
and does not mean ‘indispensable’
or ¢ “an absolute necessity.” "

Towa—Benuett v. Marion, 108
Tows 628, 76 N'W 844,

Keastucky—Teacy v. Elizabetb-
town, ete, R. R, Co., B0 Ky 268.

Pennsgylvania—New York, ete., B.
R. Co. v. Young, 33 Pa 175.

: 2 (alifornia—B8pring Valley ‘Water-
works Co. v. San Mateo Waterworks

Co., 64 Cal 123, 28 P 447.
Connecticnt—In re New  Heven

Water Co,, 86 Coun 301, 85 A 361
{Meeeseity must be ressonable, and
not merely for speculative purposes,
to mernre & monopely, to forestell
riveley, or in bad faith.)

Delaware-—State v. §,62033 Acres
of Land, 48 D« 050, 110 A(2d) 1,
citing Treatise.

Tilincis—Tedens v. Banitary Dist.,
140 i1 B7, 36 KE 1033; Chicago v.
Lehmaon, 262 1)1 468, 104 NE 829,

Kansag-—Jockheck v, Shawnes
County Cowrs., 53 Kan 780, 87 P
621,

Maryland—Webster v. Susque-
hanna Pole Line Co, 112 Md 418,
76 A 254,

Minnesota—Milwanlkee, ete, B, R. -

Co. v. Faribanlt, 25 Minn 187; Re St.
Paul, ete., R. B. Co., 34 Minn 227,
26 NW 345; Re Minnespoliz, ete.,
Terminal Co., 38 Mion 157, 36 N'W
105, :

New Jersey—Olmtesd v. Morris
Aqueduet, 46 NJL: 495.

Ohio—Roekport v. Cleveland, ete,
Ry. Cu., 85 Ohio Bt 73, 7 NE 133.

Penneylvaniz—Pennsylvania B. B.
Co. v. Diehm, 128 Fa 509, 18 A 522;
Delaware, ete., B. R. Co. v. Toby-
hanna Co., 232 Pa 76, B1 A 132,

Soath Carolina—South Caroline
. R. Co. v. Blake, § Rich L 228.

fioutk Dakota—Chicego, ete.,, Ry,
Co. v. Mason, 23 SD 584, 122 NW
601. .

Vermont—Stearns v. Barre, T3 Vi
281, 50 A 1088, 58 LRA 240, 87 Am
8t Bep 721.

West Virginia—-Baltimore, ete., R.

JES—
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without necessity in such & case would be unauthorized, the
courts may hold it to be unlawfnl without the relnctance they
feel in declaring acts of the legislature unconstitutional.

(3} That the legislature may delegate to municipal and
private corporations the right to deiermine what public im-
provements they will construet and to take by eminent domain
the land required for such improvements, and the decisions of
such corporations upon the utility and necessity of the im-
provements which they decide to construct cannot be gues-
tioned in the courts,® exeept in a plain case of abuse,* In the

VA

" R. Co, v. Pittsburgh, ete,, R. R. Co,,

17 W Va 812,

Thet another route conld have
been selectsd does mot show that
there is no necessity, for the owners
of lands on the other route might
have made the same objection, Hy-
attaville v. Washington, ete., B, R.
Co., 122 Md 660, 50 A £15.

It is held in Vermont that when
&8 corporation has a “‘roving fram-
¢hise’’ the necessity of the taking
must be passed wpon in the first in-
stence by an impartial, but not neecs-
sarily by a jaodicial, tribunal, and
that the Public Service Commission,
subject to certiorari from the sn-
preme court in ease of arrors of law,
is a proper tribunal. George v. Con-
solidated Lighting Co., 87 Vt 411, 89
A 635.

3 United States—{recnburg v. Io-
ternetional Trust Co,, 36 CCA 471,
24 F 755; Kaw Vslley Drainage
Digt. v, Metropolitan Water Co., 108
CCA 393, 188 F 315.

Alabams — Lowndes County v.
Bowie, 3¢ Ala 451,

Arksnsas—8t. Louvis, ete, B, R.
Co. v, Petty, 57 Ark 369, 21 SW 884,
20 LRA 434; Cloth v. Chicego, ete.,
Ry. Co., 97 Ark 85, 132 5W 1005,
Ann Cas 1812 € 1115,

California—Pasadena v. Stimsgon,
91 Cal 238, 27 ¥ 604; Banta Ana v,

Harlin, 99 Cal 538, 34 P 224, Whal-
zen v. San Franciseo, 161 Cal 15, 35
P 353, 40 Am St Rep 17.

Coterade—Tnion Pac. B. R. Co. v.
Colorade Postal Tel. Cable Co., 3D
Colo 133, 69 I 564, 97 Am St Rep
106; Lavelle v. Juleshurg, 49 Colo
290, 112 P 774 Warner v. Gunnison,
2 Colo App 430, 31 P 238,

Connecticot—New York, ete, R. R,
Co. v. Long, 60 Conn 424, 37 A 1070;
Norwich v. Johnson, 86 Conn 151, 84
A 727, 41 LRA (NS} 102¢; Adams
v. Greenwich Water Co,, 138 Conn
205, 83 A{2d4) 177. '

Digtrict of Columbia — United
Btates ex rel. Hiley v, Baltimore, ote.,
R B Co, 27 App D O 105, 7 Ann
Cag 325; Maefarland v, Flverson, 32
App D O BL.

Georgia—Savannah, ete, R. R. Co.
v. Postal Tel. Cable Co., 115 Ga 554,
42 SE 1; Gardner v. Qeorgia R. R,
ete., Co, 117 Ga 522, 43 SE 863;
Atlontie, ete, R. B. Co. v. Penny,
112 3a 478, 468 SE 665; Du Pre v.
City of Marietta, 218 Ga 403, 88 SE
{2d) 156,

Tdaho—~Washington W. P. Co. v,
Wrters, 19 Tdako 595, 115 P 682.

Tlinojs-—Chicago, ete,, B. R. Co.
v, Lake, 71 111 333: Dunham v. Hyde
TPark, 75 11t 371; Chicago, etc., R. R.
Ca. v. Poutine, 160 T 155, Schuster
v. Senitary Dist,, 177 Il 628, 62 NE

Copyright © 1964, Br Mazrmew Brvoza & Co., Trc, ¥OL. i—MED
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866; Pittaburgh, ete, B. R. Co. v
Sanitary Dist., 218 Iil 286, ¥6 NE
802, 2 LRA (K8) 226; Smith v
Clausen Park Drainage, ete,, Dist.,
229 Il 156, 82 NE 278, Bell v. Mat-
toon Waterworks, ete., Co., 245 1IN
544, 92 NE 352, 137 Am St Rep 338,
19 Ann Cas 153; Peris v. Cairo, ete,,
R. R. Co, 248 Il 213, 93 N®E 720.
Sonth Perk Comes. v. Ward, 248 il
299, 93 NE 910,

Indisna—Pittsburg, ete.,, B. B. Co.
v. Wolcott, 162 Ind 399, 69 NE 453;
Richland Schoel Tp, v. Overmyer, 184
Ind 382, 73 NE 811; Westpori Stone
Co. v, Thomag, 174 Ind 319, $4 NE
408; Vandalie R, R. Ce. v. L Fay-
ette, ete,, B. R. Co, 175 Ind 391, 84
NE 483; Chicago, ete,, R. R. Co. v.
Baugh, 175 Ind 419, %4 NE 571

Iows—Bennett v. Marion, 108
Iown 828, 76 N'W 844,

Eansae—Challis v. Atchison, efe.,
ER. R. Co., 16 Ean 117.

Kentucky—Henderson v, Lexing-
ton, 132 Ky 300, 111 BW 318, 22
LRA (NS) 20,

Louisiana—Orleans Parigh Schoel
Board v. Brown, 154 So (2d) 545,

Mpyine—Baldwin v. Bangor, 36 Me
518; Brown v, (erald, 100 Me 351,
61 A 785, 70 LRA 472, 109 Am Bt
Rep 526 ; Hayford v. Bangor, 102 Me
340, 66 A 731, 11 LRA (NB) 840;
Brown v. Kennehee Water Dist,, 108
Me 227, 70 A 907,

Masgachnsetta—Fastern R. R. Co.
v. Boston, ete., R. R., 111 Mass 125,
15 Am Rep 13; Lynch v. Forbes, 161
Mass 302, 37 NE 437, 42 Am St Hep
402; Hayeek v. Metropolitan District
Comm., 335 Mase 372, 140 NE(2d)
210,

Minnesota — Stewart v. Great
Northern Raitway Co., 65 Minn 515,
68 NW 208, 33 LERA 427,

Migsouri—-St. Lonis v. Brown, 155

Mo 545, 58 BW 203; Kansas, eto.,
Rauilway v. Northwestern C. & M. Co.,
161 Mo 238, 61 SW 684, 51 LBRA
936, 84 Am St Rep 717.

Moztana--Siate v. Distriet Court,
34 Mont 535, 58 P 44, 115 Am B8t
Rep &40

Nsw Mampshirs-—Publie Servies
Co. v. Shannen, 105 NH 67, 192
A{2d) 603, citing Treatise.

New Jersey—Central R, B, Co. v.
Pennsylvania R, K. Co,, 31 NJ Eq
4773 ; Siingerland v. Newark, 54 NJIL,
62, 23 A 120; Cheyney v. Atlantic
City Waterworks Co., 55 NJI. 235,
26 A 95; Delaware River Transp. Co.
v. Trenton, BS NJL 479, 80 A B.

New York—Matter of Albany 8t.,
11 Wend 149, 25 Am Deo 618; Peo-
ple v. Smith, 21 NY 565; Rs Fowler,
53 NY 60; New York, ete, B. R. Co.
v. Albany 8. T. Co., 161 App Div 329,
146 NYS 674

North Carolina—Jeffress v, Green-
ville, 154 NC 400, 70 SE 919; Yadkin
River P. Co. v. Wigsler, 160 NC 269,
76 SE 267, 43 LRA (NS) 483,

Northk Dakota—Grafton v. Bt
Paul, ete, Ry, Co, 18 NI} 313, 113
NW 593, 22 LRA (NB) 1, 15 Anmn
Cas 10,

Ohio—Wheeling, ete, R. R. Co. w.
Toledo, ete., Terminal Cs., 72 Ohio
Bt 388, T4 NE 209, 106 Am St Hep
622, 2 Ann Cas D41,

Oklahoma -— Arthur v Chootaw
County Comrz,, 43 Okl 174, 141 P 1.

Ponnsylvania — Cleveland, ate.,
R. R. Co. v. Bpeer, 56 Pa 325, 4 Am
Ties B4; Re Lake Erie Limestone Co.,
188 Pa 506, 41 A 648; Scranton Gas,
eta,, Co, v, Delawnre, efe,, B, R. Co,
225 Pa 152, 73 A 1097; Boalshnrg
Water Co. v. Stete College Water
{o., 240 Pa 198, 87 A 608,

South Qarclinz—Hiley v. Charles-
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ton Union Ststion Co., 71 5C 457, 51
SE 485, 110 Am St Rep 570.

Tennesses-—(uarles v. Sparta, 2
Tenu Ch App 714,

Toxas—Palmer v. Harris, 20 Tex
Civ App 240, 68 8W 228,

Utah—Postal Tel. Cable Co. v
Oregen Sbori Live B. R, Co,, 23 Utsh
474, 65 P 745, 90 Am St Rep 706.

Virginia - Culpeper County
Sopves. v. Gorrell, 20 Gratt 484 Zir-
ele v. Soutliern Ry. Co., 102 Va 17,
45 BE 802, 102 Am 5t Rep 505,

Waghington—Tacoms v, Titlow,
53 Wash 217, 101 P 827; Siate v.
Tewie County Court, 60 Wagh 193,
110 P 1017; State v. Benton County
Court, 64 Wash 04, 117 P 487,
Tacoma v. Brown, 6% Wash 538, 125
P 940,

West Virginia—Pittsturgh Hydro-
Electric Co. v, Liston, 70 W Va 83,
73 BE £8, 40 LEA (NS) 602,

Wisconsin—¥ord v. Chieapo, ete.,
E. R, Co., 14 Wis 609, B0 Am Dec
701; Stute ex rel, Baltzell v, Stewnrt,
74 Wis §20, 43 N'W 947, 6 LEA 304;
Wiscongin Water Co, v. Winans, 85
Wis 26, 54 NW 1003, 20 LRA 662, 39
Am Bt Rep BI3.

Wryoming—-Fdwards v. Cheyenne,
19 Wyo 110, 114 P 677,

4 Thus 1 was held in State v. Benton
Conoty Court, 64 Wash 594, 117 P
457, that the zelection of a iocation by
a roilrosd mokes & prime facie case of
neccusity, which can only be overcomn
hy eomvineing proof that the taking
wonld be so nnnecessary and unrea-
sonable as in be oppressive and an
abnse of power.

Tn White's Case, 2 Overt {Tenn}
109, the order laying out & road was
reversed by the rontt, becavse it was
of little utility nnid of preat injury to
jodividaals, the ecurt saving that in

generai the local authorities were in-
finitely more competent to deiermine
what roads should be laid ount then
the court, but in exireme ceses the
eourt would interfere.

In Yadkin River Power Co. v
Wisslep, 180 NC 289, 76 SE 267, 43
LRA (N8) 488, it was said by the
eourt that “The question of reason-
shie neeessity for ap exercise of the
powsr of eminent domain by & publie
service corporaiion becomes a gues-
tion for the court only npon allege-
tien of facts tending to show bad
fuith on the part of the corporation
atlerapling to ¢xercige the power, or
an oppressive or manifest abuse of ita
diseretion.”

See alao:

Californiz—-San Diege 0Ore &
Electrie Co. ¢. Lux Land Co, 194
CA(2d) 494,14 Cal Rptr 899, wherein
the court said:

“The defendants also eontend that
there iz no showing that the proposed
easement was losated in & manper
mnst compsatible with the greatest
pablic good and the lesst private in-
jury. There is adegnate substantisl
evidence in support of the dnding of
the trial sourt favorabls to the plain-
tiff on this issue; the defendants’
objection goes to the weight of the
evidence rether than ita suffiefency ae
& matter of law. On appeal the court
is required to aceept that evidence
and those inferences remsonably de-
ducible therefrom which will support
the judgment even thongh there is
other evidence and other inferemoss
which might support a contrary judg-
ment. Primm v Primm, 46 Cal2d
690, 883, 289 P24 231: Eatate of
Bristol, 23 Cal2d 221, 223, 143 P.2d
A89: Chureh of Mareiful Savicar v.
Volunteers nf Amariea, 184 Cal.App.
2d 851, 858, 8 CaL.Rptr. 48,

‘The selestion of & partienlsr
ronte is committed in the flrst in-

Copyright @ 1964, By Marruzw Besere & Co., Inc. VOE. | NEDR
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stanee fo the persom in charge of
the use, and unless there iz some-
thing to show an abuse of the dis-
erotion, the propriety of his selec-
tion ought not to be guestioned,
for certaioly it must be presnmed
that the state or its sgent has made
the hest choiee for the publie; and
if this oceasions peculiar zund an-
neeeszary daniage to the owners of
the property affected the proof of
such damage shenld come from
them.! City of Pasadena v, Stim-
son, 91 Cul. 238, 255, 27 P. 644,
608; of. Housing Avthority w.
Forhes, 51 CalApp2d 1, 7, 124
P.2d 14,

There is no showing that the plain-
tiff abused its diseretion in selecting
the subject rumte for its power line.
The defendants’ objection is witheut
merit.”

Connectient — Connecticut Power
Co, v. Powers, 142 Conn 722, 118
A(2d) 304, in whieh the court snid:

“When the legislature gives a pub-
lic utility company, as it gave the
plaintiff, the power to condemn anch
property as may be necessary for
the enrrying out of its corporate pur-
poses, the debertination of what is
necessary to be taken les in the dis-
¢retion of the company. Water Com-
missioners v. Johnson, 86 Conn 151,
158, B4 A 727, 41 LRA, NS, 1624,
Conrts will interfere with the exer-
cize of that diseretion only in’ those
cazed where the company acts in bad
faith or wunreasonably. Adams v.
Greenwich Waler Co., 138 Conn 205,
213, 83 A{2d) 177, and cases cited.”

FPlorida—Miller v. Florida Inland
Navigation District, 130 So(2d) 615,
in whish it was beld that the teking
of a fer interest was not vpecessavy
where an ensoment would be scffi-
aient. The eourt sadl:

“There in no logieal difference be-
tween the well-reengnized illegality

in taking & grester guantity of prop-
erty than iz necessary {o serve & par-
tiewlar public use and that of teking
a grenter interest or estate therein
than is required for the contemplated
use. In the latter sspeet it iz simply
8 matter of degree rather than of
sobstance, In so holding we ere cog-
uizant of and adhere to the rule that
in tha absence of a clesr showing of
oppression, actual fraud, or bad faith
the trial court is not entitled to invede
the diseretion of the condemping au-
thority with respect to the extent of
the use or the time dwring which it
may be enjoyed. This rule will
apply, of course, in the event it is
deteriined that the petiticuer herein
ie entitled, es the landowner insists,
to acguire no grenter interest then an
essement to rerve the publie purpose
stated by the petition. State Road
Depariment of Florida v, Southland,
Ine., Fla.App. 1860, 117 So.2d 512;
Rott v, City of Miami Beach, Fla,
1957, 84 Bo2d 168; Peavy-Wilson
Lomber Co. v. Brovard Co., 1947, 150
Fla. 311, 31 So2d 483, 172 ALR.
168. '

“Those allegations of the answer
which are desipned to provide & brais
for a limitation upon the length of
time during which an easement~—zerv-
ing an admittedly proper public nsc—
shourld be permitted to contimne in
effect poses such indefinite factors as
to make it impractical to prodnee a
sound hagis for the award of damages
on that theory. These allerations are
indeed inconsistent with those whish
admit the power of the petitioner to
condemn o perpetual casement for the
stated use. Assuming it is determined
that the extent of the interest that
may be sppropriated herein is an
vasement upon the land, it may be
that in course of time the necesnity
therefor wonld cease to exist. It
must be presumed that when that time
arrives the party enjoying the use will
volontarily relieve the property of the
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casement or, failing that, that the
epsement will becowe extinguished
by opcratior of law. These are
matters, however, which can be
determined only in the light of
faets and circumstances yet to tran-
gpire. If ia sccordence herewith it
shonld be held that the petitioner is
entifled to acquire a permanent ease-
ment, the compensation peid fo the
landowner must neeessarily be pre-
dicted on the permanency of the use.
It wonld patently be inconsistent in
the same proceeding to both enmpen-
sate the landowner for o permonent
burden upon bis property snd iimit
the nse in point of tine.

“The Distriet’s briel insists that it
will not he unjustly enciched by
aoquisition of fee simple title as
sought by the petition. Tt points out
that it con only sequirve that title by
paying for it at the fair market value.
It observes that an inerease in value
will nndonbtedly ocour when the land
is converted from marshland to dry
land hut that sueh will be due com-
pletely to expenditures of the United
Siates (Government, and further, that
the only manner in which these ex-
penses may be recouped will be
through the sele of the filled land,’
and thet ‘any profit, meaning any in-
oresse in the sales price of the land
by the Nnvigation Distriet over the
price which the Nuvigstion District
paid the appellant, will serve to de-
erease the tax burden of the tax-
payers of the state of Florids” This
argument i3 unsound and pinpoints
the abuse of power thai resulia from
the attempt to mequire a greater in-
terest then thet which is neccesary
for the sontemplated publio use. The
anticipated reanlt, however beneficial
to the taxpayers generally, is imme-
terial and irrelevant to the question
of the power of eminent domain and
the extent to which it may be exer-
cised.”

Tligois—Department of Publie

Works & Buildings v. Lewis, 411 Il
242, 103 NE(2d) 565; County Board
of School Trustces v, Batehelder, 7
11t {2d) 178, 130 NE(2d) 175; Deer-
field Park Dist. v. Progress Dev.
Corp,, 22 IH (2d) 132, 174 NE(24)
850; Decrfleld Park Dist. v. Pro-
gress Dev. Corp., 28 TII (3d) 2646,
166 NE{2d) 360, cert. den. 372 US
588, 10 L Ed (2d) 131, 83 8 Ct 1003,

In Clity of Chicago v. Newburry
Library, 7 I {24} 305, 131 NE{2d)
60, the court held that the taking of
an eutire city block for s parking
freility for 1200 automobiles was not
unressonably excsssive. The conrt
#aid:

“The appellant has failed to show
by any evidence that the eity has
sbnged ifta diseretion in reacking the
eonclusion that the properly pro-
posed to be taken hervin is exoessive
of an anticipated need, It ia uni-
formly held that it in only where the
evidanse is alear end satisfactory that
ths action of the municipal satheri-
ties was ftaken withou! reasonable
grounds snd i oppressive that ithe
Jjudieiary will interfere to declare an
ordinance for & loesl improvement
unrensonable. If there ia a basis for
a difference of opinion, the astion of
the counsil or board is final.”

Tedann--Owmeotory Compsny v.
Warren Schoel Townskip, 236 Ind
171, 139 NE{2d) 538,

Lonisfana—Texss Pipe Line Co.
. Barbe, 229 La 181, 85 S0 (24) 260,

Nevada—Aeroville Corp. v. Lin-
eoln County Power Dist. Ne, 1, 71
Nev 320, 200 P(2d} 670.

Now Jersey—Burneit v. Abbott,
14 NJ 2p1, 102 A(2d4) 10, citing
Troatise; Tennesses Gas Transmis-
gion Co. v. Hirschbeld, 38 NJ3 132,
118 Af(2d) 64

New York—Tennessee Giaa Trans-
mission Co., v. Geng, 11 Mise {2d)
730, 175 NYS{2d) 488.
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Ohio--Seott v. Fayette County
Agricnltural Society, 72 Uhio Abs
564, 136 NiZ{2d) 85,

Oklnhoma—Town of Ames v. Wey-
brandt, 203 Okl 307, 220 P(2d) 683,
Sebe v. Independent School Dist. No.
3, 208 Okl 83, 253 P{2d) 559; Lans-
den v. Besr, Fall & Coon Creck
W. & 5. Con. Dist. #4, 370 P(2d)
540,

Ponnsylvania—Eways v. Reading
Parking Authority, 385 Pa 592, 124
A(2d) 82,

Under some statutes delegating the
power of eminent domain to a public
service sorporation it is required that
the state public service comwmission
pass npon the guestion of necessity
befora the power sy be exercised.
However, even under such stetutes
the power of the eommission ia ot
unlimited, Lower Chichester Tp. v.
Pennsylvanis Pub. Utllity Comm.,
119 A(2d) 874, in which it was said:

“The voluntary expansivn ot exten-
sion of the facilities of a publie
ultility company lies in the disere-
tion of eompany managewsnt, but 1o
the sxtent that property or rights or
spsements therein must be aequired
through condmnnetion the utility must
eatablish the neecssity therefor and
oblain the approval of the Pablie
Utility Commission of the esercise of
the right of eminent domain: De-
quesne Light Co. v. Upper 8. Clair
Township, supre, 377 Pa 323, 105
2{24) 287, Ineuch a proceeding it
is proper for the commission to pass
npon the guestion of the locatien of
facililies especinlly if the utility
should act wantonly, arbitrarily, er
pnreasonably in selecting e site. See
Wiison v. Public Service Commission,
89 Pa Super 352. However, it is not
within the province of the eommission
to interfere with the management of
s utility unless an abuse of diseretion
or arbitrary sction by the utility s
shown. Thus, in Byers v. Peunsyl-

vanis Public Utility Commission, 176
Pa Super 620, 108 A{2d) 232, 234,
Judge EHirt said: “The selection of &
routs for tranemission lines is A
matter for the public utility in the
tirst jostenee aod unless it is shown
that it proposes to exercise the powers
conferred upon it wantonly or eapri-
ciously the law does ot intend that
the Commiesion should withhold its
approval mersly beeause another
route might bave been sdopted, which
would dumage the owners less or
jessen the inconvenienmce to them in
the oparation of their farm.”

In Willits v. Pennsylvasis Public
Utility Comm., 183 Ps Bt 82, 128
A(2d) 105, the court paid:

“Ipn Phillips v. Pennsylvania Publie
Utility Commission, 181 Pa Super
825, 124 A (2d) 625, we have ruled on
the questions of necessity and selestion
of route covering he proposed lno
bere involved. We shall not repeat
here what we said in thet sase, Upon
a Teview of the record in the instant
appeals we find that approval of the
application by the Commission ia
gmply supported by the . evidence.
Nor do appeliants seriounly challengs
the guestion of zecessity; instead,
they devote their contentions meinly
to whether the line should he placed
underground instead of overhead and
whether by underground constrnction
the cost would he reduced which alti-
mately would reduce the rate to be
charged.

“We nre not concerned here with &
rate case nor the costs which form
the basis of a rate case. The guestion
nf comparative costs was eonaidered
by the Commission hetween overbead
and undergroand lines in determining
whether the route selected waa arbi-
trary, wanton or capricions. We have
stnted that this Court will oot smb-
atitute ite own judgment for that of
the Commission nuless the order is
clearly unressonahle and not in eon-
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formity with the law, or where lhere
in a flagrant sbuse of diserction.
Phillipz v. Pennsylvania Publie Util-
ity Commission, supra.”

See, also Laird v. Peonsylvania
Publie Utilities Comm., 183 Pa St
457, 133 A(2d) 578; Truoiit w.
Borough of Awmbridge Water Author-
ity, 386 Pa 428, 133 A[2d) 797;
Stellwegen v, Prle, 300 Pe 17, 133
A(2d) B19.

Washington — State v. Superior
Court, 40 Wash (2d) B0, 240 P(2d)
1208,

"Conira:

Oalifornis-—County of Los Angeles
¥. Barilett, 203 CA(2d) 523, 21 Cal
Rpir 776, in which the court 3aid:

“Appellant’s second argument is
that the trial eourt erred in refusing
to permit them to introduce evidence
to prove ‘that the public use had not
been plannad and located in & manner
that would be most sompatible with
the greatest publis good and the least
private injury! The complete answer
to this argument ix that the resclution
adopied by the Bourd of Bupervisors
of for Angehes County declared and
eonclusively established ‘thet the pub-
lio interest and ueeessity requive the
aequisition of the fee simple title in
sod to the property hereinafter de-
seribed for puoblic bLuildings, and
grounds, public mooring pleces for
water craft, public parks, harbors,
and for any publie use puthorized by
Jaw. That the said property is neces-
sary for mwh public wses and pur-
pose, and that auch proposed public
improvement and use is located in &
manner whick would be most eom-
patible with the greatest public good
and the least private injury * * *°7
The eonciusiveness of the ordinance
is expressly siated in section 1241,
subdivision 2(a), (b) and (e) of the
Code of Civil Procedure, and 15 es
tablished by the decisions in People
ex rel. Department of Publie Works

B, S
Copyright © 1964, By Marraew Brwusa & Co., Tac,

v. Chevalier, 52 Cal.2d 299, 307, 340
P.2d 598, and People ex rel. Depart-
went of Public Works v, City of Los
Aungeles, 179 Cal. App24 558, 568,
4 CelRptr. 531, hereinafter guoted.

. # W 8

“Appellents advance &3 one of their
major assignments of error the eom-
plu.mt that the trial court refused to
receive evidence in support of their
aliegations that there was no public
necesaity for the taking of their prop-
erty for the prrposes get forth in the
tomplaint, and that the resolution
adopted by the hoard of supervisors
constituted an abuse of diseretion for
the reason that the amount of lend
to be appropriated was in execess of
the 1and necessary for the indicated
purpose, extravagant and sn abuse of
discretion. Afier refexring to section
1241, subdivigion 2, of the Coda of
Cirii Procedure, the court, in Cheval-
ier, supre, held ns follows at page
307 of 52 Cal.2d, st pege 803 of 330
P2d:

#We therefore hold, despite the
implications to the contrary in some
of the cases, that the conslusive
effoct scoorded by the Legislaiure
to the eondemning body's findings
of pecessity cannot be affecied by
allegativos thet sush findings were
made a8 the result of fraud, bad
frith, or abuse of diseretion. In
other words, the guestions of the
neeassity for making & given publie
improvement, the necessity for
edopting & partioular plan there.
for, or the necessity for teking
pariiculsr property, rather than
other property, for the purpose of
aceomplishing such publia improve-
mest, oannot be made justiciable
insnes even though fraud, bad faith,
or abuse of discretion may be al-
leged in eonmection with the son-
demning hody's determination of
such necessity., To hold otherwise
would not only thwart the legis-
lative purpose in making such de-

YOL. 1—NKED
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absence of any express statutory limitation on the amount
of land to be taken, the delegatee of the power possesses a
large discretion as to the amount of the land to be taken for
the publie purpose in question; the discretion is mot review-
able by the courts except for gross abuse or frand.®!

(4) When it has been decided that a public improvement
ghall be constructed, whether the power of eminent domain
shall be invoked is not a matter for judicial defermination.
The owner of the land condemned is not entitled to be heard
npon the question whether an equally available site was not
already in possession of the public, or could be bought else-
where for less than the fair value of his land.®* When it is

terminations sonclusive bui woold
open the door to endless Liligation,
and perhaps conflicting determina-
tions on the question of “necessity”
in separate condemnation aetions
bronght to obtain the parcels sought
to carry out a single publie im-
provemeni. We ave therefore in
accord with the view that where
the owner of land soupht to be con-
demned for an established publia
use ix avcorded bis vonstietionsl
right to just compensation for the
teking, the condemning body's
“motives or reasons for declaring
that it is necessary to take the land
are no concern of his” Counnty
of Log Angcles v. Rindge Co,
sapra, 53 Cal.App. 166, 174, 200
P. 27, 81, effirmed Rindge Co. v.
Los Angeles County, 262 U.8. 700,
43 S.Ct. 689, 67 L.Ed. 1188. Any
langnage in the prior cases im-
plying a contrary rule is hereby
disapproved. It follows that there
was no error in the frial court's
ruling etriking the “special de-
fenges” rvelating to the question of
neeossity.

4.4 Tdshe-—TIndependent Hebool Dist.
v. (. B. Lauch Constr, Ce., 74 1daho
502, 264 P(2d) 687,

llinois—Wankeran v. Stpneznk,
I (2d) 594, 129 NE(2d) 751

Indiana —Richiand School Tp. v
Overmyer, 164 Ind 382, 73 NE Bl1,
overruled on other gds. Cemetery
Co. v. Warren School Tp., 238 Ind
171, 135 NE(2d) 533

Eentucky—Bell v. Board of Edu-
eation, 192 Ky 700, 234 S8W 311;
Pike Connty Board of Edueation v.
Tord, 279 SW (24} 240,

New York—Einphamton v, Buono,
124 Mise 263, 308 NY Bupp 60

North (arolina-—Board of Ednea-
tion v. Forrest, 180 NC 753, 130
SE 621

North Dakota—Board of Educa-
tion v. Park Diast., 70 NW{2d) 599,

Penusyivania—Winger v. Hires,
371 Pa 242, 80 A(2d) 521; Spann v.
Joint Boards of School Directors,
351 Pa 338, 113 A(2d) 2Bl

Veormont—Willinms v, Sehool
Dist., 33 Vi 271

Washington—-Stnte ex rel, Tacowma
Sehool Dist. No. 10 v. Stojack, 53
Wash (2d) 55, 330 P(2d) 567, 71
ALR{2d) 1064.

5 United States — Oregon-Washing-
ton R. R., ete, Co. v. Wilkinson,
188 F 383,

Arvkansas—St. Louis, ete., B. B.
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decided to take land by eminent domain, what land shall be
taken and how much, are maiters in the discretion of the
legislature,® though land that manifestly cennot be used

Co. v. Petty, 57 Avk 250, 21 SW 884,
20 LRA 434,

Califorple—Santa Ana v, Brun-
ner, 132 Cal 234, G4 P 287.

Georgin~-Atlagtie, ete, R, R. Co,
v. Penny, 110 (a 479, 40 SE 665,

Indiana—Richland Schosl Tp. v
Overmyer, 164 Ind 382, 73 NE 81,

Missonri—Kansas, ete., By. Co. v.
Northwestern Coal, ete., Co,, 161 Mo
248, 61 8W 484, 51 LRRA 936, 84 Am
St Rep 717; Amerivan Tel, ete,, Co.
v, Bt. Louia, ste, Ry. Co., 202 Mo
256, 101 SW 578,

Neow York—New York, sie, R R.
Co. v. Kip, 46 NY 546, 7 Am Rep
385; Bome v, Whitestowa Water-
works Co., 187 NY 542, 80 NE 1106;
New York, ete, B. B, Co. v. Metro-
politan. Ges-Light Co., & Hun 201.

Ohio—Lake Erie, ete, B. R, Co. v.
Atlantic, ete,, R, R. Co., T Obio Dec
Reprint 384; City of Leokewood v.
Thormyer, 80 Ohio Abs 65, 154 NF
(2d) 777, citing Treatise.

Oregon-—Dailas v. Hatloek, 44 Or
248, 76 P 204,

Pennsylvania—Boyd v. Negley, 40
Pa 377; Friek Coke Co. ». Painter,
108 Pa 468, 48 A 302,

Texay—Cane Belt R, B Co v
Hughes, 31 Tex Civ App 565, T2
SW 1020,

Ttah—Postal Tel. Cable Co. v
Oregon Short Line R. R. Co., 23
Uteh 474, 65 P 735, 90 Am 5t Rep
705,

Washington—Semish River Boom
Co. v, Union Boom Co., 32 Wash 584,
73 P B670.

West Virginia—Coffman v. Grifin,
17 W Ve 178,

Wisconsin—Ford v. Chieago, eto,,
it. R, Co., 14 Wis €10, 80 Am Des
791,

8 Boom Co. v, Patterson, 98 T8 403,
a5 I, E4 206, **The right of eminent
domein, thet is, the right to take pri-
vate property for public nses, apper-
{ains to every independent govern-
ment. It reguires no conatitational
recognition; it is an stiribute of
suvercignty, The clause found in the
constitutions of the several staies
providing for just compensation for
property taken is 8 mere limitation
upnn the exercise of the right. When
the use is publie, the aeeessity or
expediency of eppropriating any par-
ticnlar property iz not a subject of
judieial cognizance. The property
mny be uppropriated by en act of
the legislature, or the power of ap-
propriating it mey be delegated to
private corporations to be exereized
by them in the exeention of works in
which the public is interssted,’

See, also,

United Btatesa — United States v.
Qettysburg EL B, R. Co, 160 UB
668, 40 L Ed 576, 16 8 Ct 427;
United States v. Buriey, 172 F 616;
Coyahoga River P. Co. v. Akron,
210 F 524,

Oalifornia-—California Cent. Ry.
Co. v. Hooper, 76 Cal 404, 18 I 588;
Ran Mateo County v. Coburn, 130
Cal 631, 63 P 78,

Connecticut — Todd v. Anstin, 3§
Conn 73,

Florida—Inland Waterway Dev.
"0, v. Jocksonville, 38 So {2d) 876.

Minois~--Tlinois, ete., B. R. Co. v.

Copyright @ 1064, By Marzarw Bewxe & Co., Inc. vor. 1 --NER
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cannot be taken? Although

Chicogo, 141 111 586, 30 NE 1044, 17
LRA 530.

Indisna—Protzmen v, Indianapo-
lis, ete., B. R. Co., 8 Ind 467, 68 Am
Dec 660; Bass v. Ft. Wayne, 121
Ied 389, 23 NE 259,

Iowa—Bennett v. Marion, 106
Towe 628, 76 NW 844,

Iovisiana—Thibodean v, Maggioli,
4 La Ann 73, Orleans Parish Sshool
Bogrd v. Brown, 154 Sc (24) 545.

Maspachnestts — Hingham, ete.,
Bridge Co. v, Norfolk, 6 Allen 353;
Lyneh v. Forbes, 161 Mass 302, 37
NE 437, 42 Am St Rep 402,

Minnesota — Southern Minnesota,
ete,, R. B. Co. v. Stoddard, 6 Mian
156.

Miszorri—St. Louis Coanty Court
v. Griswold, 58 Mo 175.

Nebraska — Dictrichs v. Lincoln,
ete., R, R, Co,, 13 Neb 361, 13 NW
624,

New York—Brooklyn Park Comrs.
v. Armstrong, 45 NY 234, 6 Am Rep
; Re Deansville Cem, Ass’n, 68 NY
569, 23 Am Rep 86; Cuglar v. Power
Authority, 4 kise {2d) 879, 163 NYS
(2d) 902, af'd 4 AD(2d) 801, 164
NYS{2d) £36, aff'd 3 NY(2d) 1006,
147 NE(2d4) 733.

Penpaylvania—Strathers v, Dun-
kirk, ete., Ry, Co, 87 Pn 282

Rhode Island—Res Rhode Island
Bub. R. R. Co., 22 BT 457, 48 A 581,
52 LRA 878,

Texas—Webh v. Dnmeron, 219
SW(2d) 581.

Washington—Samish River Boom
Co. v. Union Boom Co., 32 Wash 536,
73 P 670.

West Virginla—Varner v. Martin,
91 W Va b3d.

an eascment is often all that

7 United States — Chesapeake, ete,
Canal v. Mason, 4 Cranch CC 123;
Leke Shore, ete, R. R. Co. v. New
York, ete., B. B, Co., 8 F 858,

Beorgin—Atlantie, ete, R. R, Co.
v. Penny, 119 Gs 481, 46 SE 665,

Iilinois—Chaplin v. i*way Comre.,
129 T1l 651, 22 NE 484,

As to the amount of the land ap-
propriated, & corporation having tbe
power to exercise the right of
eminent domain will be permitted a
large diseretion in determining for
itself the amount of land to be taken.
It is, of eourse, permissible for the
condemnor 1o teke not only sufficient
Iend for the present need, bat it may,.
snd shounld, anticipate the fature in-
crensed demands for the public nse
to which the land is to he devoted.
Chicage v. Varccero, 408 T1I HBT, 97
NE{2d) 768.

Indisna—Prather v. Jeffersonville,
ete, R. R. Ca., 52 Ind 18.

Towa—HBennett v, Marion, 106
Town 628, 76 N'W 844,

Eentucky—Tracy v. Elizebeth-
town, ete, Ry, Co., 80 Ky 259; Long
v. Louisville, 98 Ky 67, 32 8W 2Z71.

Louisiana-—Texas Pipe Line Co.
v. Barbe, 229 La 19, BS So (2d4) 260,
in which it was held that the reguire-
ment as to ¢he land taken need not
be restricted to the peeds of the im-
mediate future.

Messechusetts—Roekport v. Web-
ster, 174 Mass 585, 64 NE 852;
F¥ramingham Wgter Co. v. Old Col-
ony B. R, Co,, 176 Mass 404, 57 NE
880.

Misscnrl—8tate v. Curtis, 359 Mo
402, 222 SW(24d) 64.

Nesw York—Rensselaer, ete, B, R.
. v. Davis, 43 NY 1387,
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is condemned, if it is provided by the statute that the fee
ghall be taken the eourts have no ground for interference,®
unless it is too plain for argument that an easement is all that
is reasonably necessary.®

[4] Special constitutional and statutory provisions.

A constitutional provision was adopted in Michigan in
1851 specifically requiring that when private property was
taken for the public use, the necessity for the taking should
be passed upon by a jury or by commissioners appointed
by & court.'!® Previously, in Michigan, as in other states,

necessity had not been considered a judicial question.'! After

North Dakota—Bigelow v, Dreper,
6 NI} 152, 60 NW 570,

Weat Virginia—Raltimore, ete., B.
R. Co. v. Pittsburgh, ete., B, R. Co,,
17 W Va 812,

8 United States—Sweet v. Rechel,
159 US 380, 40 . Ed 188,16 S Ci 43;
DeVeraigne v. Fox, 2 Blatchf 85,
T Cus No 3836.

Connectiont — Driscoll v. New
Haven, 75 Conn 00, 52 A 618,

Nlnois—Smith v. Chieago, ete., H.
R. Co., 105 111 511.

Indisnx~—Fdgurton ». Huff, 26 Ind
35; Indianapolis Waterworks Co, v.
Burkhardt, 41 Ind 364,

Kansas—Chailis v. Atchison, ete,
® R, Co, 18 Kan 117; Central
Branch, ete,, B, R. Co. v. Atchison,
ete., K. R, Co., 26 Ken 669,

Massachusetts—Dingley v. Boston,
100 Mass 544; Holt v. Somerville,
127 Mnas 468,

Minnegota~—FPairchild v. 8t. Paul,
46 Minn 540, 4% N'W 326,

New Jersey-—Mangles v, Hudsen
County Fresholders, 55 NJL 88, 25
A 323 17 LRA 785; Currie v. New
York Transit Co., 66 NJ Eq 313, 58
A 308, 106 Am St Rep 847,

New York—Heyward v. New York,

3 Seld 314; Rexford v. Knighi, 1
Kern 308; Sweet v. Buffalo, ete, R.
R. Co., 78 NY 203; Eldridge v
Binghamton, 120 NY 309, 24 NE
482; In re City of New York, 163
App Div 10, 147 NYS 1057; Matler
of the City of New York, 217 NY 1,
111 NE 256.

North Carclina—Raleigh, ete, R.
R. Co. v. Davis, 18 NC 451,

Ohlo—Malone v, Tolede, 54 Ohio
8t 541,

Virginia—Roencke City v. Barko-
witz, 80 Va 623.

? Lonisiana—New Orleans Pac Ry.
Co. v. Gey, 32 La Ann 471

Massachosetta— Clark v, Worces-
ter, 125 Mess 2268, Rockport v. Web-
ster, 174 Mass 356, 54 NE 852; Paul
v, Detroit, 32 Migh 108.

10 Avt, XTIT, See. 1.
See also:

Michigan—Hendershott v. Rogers,
237 Mick 338, 211 NW B505; New
Produets Corp. v. Ziegler, 352 Mich
73, 88 N'W(2d) 528,

L Bwan v. Williams, 2 Mich 427;
Re FPowers, 20 Mich §04; Paul v
Detroit, 32 Mich 108; Teoledn, ete.,
R. R. Co. v. Dunlap, 47 Mich 457,
11 NW 271

Copyright © 1964, Br Marraew Bevoza & Co., Inn, ¥QL. I—NED
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the adoption of this provision, it became necessary i1 every
case for the jury or commissioners fo pass upon both the
necessity of the improvement and the necessity of taking for
the purposes of such improvement the land which it was
songht to condemn; '? an affirmative finding on both points
is esgential to further jurisdiction over the case.'® The find-
ing of the jury or commissioners upon the question of neecs-
sity, if there is any evidence o support it, is treated as final
by the courts.** There is a similar provision in Wisconsin,
but it is applicable enly to the taking of land by municipal
corporations.'® In the siates of Montana and New York
when property is acquired for the purposes of & private road
the necessity therefor must be judicially determined.'®

In Massachusetts and several other states the constitutional
provision aimed at the power of eminent domain is, in terms,
applicable only *‘whenever the public exigencies require that
the property of an individual be appropriated’’ and it has
been skid that this provision by implication forbade the appro--
priation of private property unless the public exigencies
required it.'? If thiy view is sound the existence of the exi-

12 Munsfield, ete, R, R. Co. v. Clark,
23 Mieh 519; Paul v, Detroit, 32
Mich 108; (Yrand Rapids v. Grand
Rapids, cte, K. R. Co,, 58 Mich 641,
26 NW 159; Detroit v. Boecher, 75
Mich 454, 42 NW 986, 4 LKA 813;
Comrs, of Poarks nnd Bivds, v. Mo-
esta, 91 Mich 149, 51 NW 903; De-
troit Water Comrs. v, Lorman, 158
Mich 608, 123 N'W 852,

13 Horton v. Grand Haven, 24 Mich
466; McClary v. Hartwell, 25 Mich
139: Marquette, efe, B. R. Co. v.
Probate Judge, 53 Mich 217, 18 NW
78%; Lirand Rupids v, {irand Rapids,
ote, R, I Co., 58 Mich 641, 26 NW
159,

14 Toledo, ete., K. K. Co. v, Dunlap,
47 Mich 45T, 11 NW 271; Port
linren, ste., R R O v, Voorheis,
50 Mich 506, 16 NW 436; Toledo,
ete. B, B. Co. v. East Saginaw, ete,
R. R. Co., 72 Mich 206, 40 NW 436;
Saginaw, ote, R. B, Co. v. Bordner,
108 Mich 236, 66 NW 62; Detroit,

vte,, R, K. Co. v, Tlall, 133 Mich 302,
04 N'W 1066,

18 Art. i1, See. 2.

Sor Seifert v. Brooks, 34 Wis 443:
Tedevelopent Antherity of City of
Madiscn v. Canepa, 7 Wiz (2d) 843,
97 NW(2d) 695. Sec also, State v.
Ciremit Conrt of Milwankee County,
3 Wis (2d) 439, 88 NW(2d) 339, in
which it was held that the provision
applicable to munieipal corporations
does not apply to rounties or towns.
18 Montana—Art. ILf, See. 10,

New York—Art. T, See. 7.

7 Massachngetts— flarback v. Bos-
ton, B Cush 205,

Ree, alsn,

Massachusetie—Rockport v. Web-
ster, 174 Masx 385, 54 NE 850

Maine—Hayford v. Bangor, 102
Me 340, 66 A 731, 11 LRA (NE) 840,

Wisconsin--In David Jeffry Co. v.
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gency would be a matter for judicial determination as fully
as the question whether the use was public or the compensa-
tion just. The better view, however, seems to be that such
a provision, not heing a grant of power, is a limitation only
upon the nature of the use and the sufficiency of the compen-
sation,'® and in practice it cannot be gaid that the courts of
the states in which such a provision exists have assumed any
greater power over the determination of necessity than the
courts of other jurisdictions.'®

Tiven in the absence of special constitutional provisions in

regard to necessity, the legislature may confer upon the court
the duty of determiring the necessity of a proposed taking.*?
Such a duty, although primarily legislative, is not so essen-
tially unjudicial that to impose it upon a eourt is a violation
of the principle of the separation of powers, and in several
states it has been enacted with respect to particular classes
of public improvements that land shall not be taken unless
the taking is found to be necessary by the court. Under such
ciremmetances the necessity must be established by evidence
or the proceeding fails.2' TIn statutes of this character, it

City of Milwauker, 267 Wis 550, 66
NW{2d} 362, it was held:

¢ Whean, for instznes a ity com-
siders and determines the develop-
ment of a public bnilding, or park,
it is not obliged to give notiee of its
deliberationz regarding soch nnder-
taking, to property owners within
the aren of the contemplated site.
However, when it attempis to ae-
quire such property for sueh use hy
rniinent domain, the owners of the
property are entitled te challenge
the neeessity of the tuking es pro-
vided in <h. 33, Stats. The steps
roquired tn be taken precendent lo
the right of the exercige of the power
are logisiative queations. The mues.
tion as to whether such steps have
been token is judicial.”’

18 Cipeinnati v, Louisville, ete, R.
R, Co., 223 TS 390, 56 1 Fd 481,
138 Cr 26T

18 Lyneh v, Forbes, W1 Mass FIEN
Wi NE ST, 42 Am St Rep 02

26 United States—Uireenburg v, In-
ternationa! Trust Co., 36 CCA 471,
o4 ¥ TH5,

Indiana — Bewit v. Guirl Draindge
Co., 182 Tnd-36, 105 NE 496.

Louisiana—Avery v. Police Jury,
12 L Avn 554; Williems v. Depart-
ment of Highways, 92 So (2d) 98,

Forth Dakota—State v. Teigen, 8¢
NW(ad) 110, in whick it was held
that the statute requiring pronf that
the taking was necessary for the pro-
posed use does not requive that the
question of o necessary taking must
he determined hefupe the question of
dumages ean be iried. It requires
only that neeessity must appear be-
fere the property can ba taken.

Virginta—Stenperk Realty Corp.
v, City of Norfolk, 180 Va 718, 101
SF{2d4) 527,

21t Qalitornia — Wilmingion (Canel,
ote., (o, v, Dervingnes, 5 Cal 5053
Spnin Cruw v, Foright, 85 Cal 105,

Copyright €8 1964, By Marraew BENGER & Co., 1ee. vOL, §-- NER
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is generally held, necessity does not signify impossibility of
constructing the improvement for which the power has been
granted without taking the land in question, but merely re-
quires that the land be reasonably suitable and useful for

the improvement2®

30 P 197; Santa Ana v. Gildmacher,
133 Cal 385, 85 T 883.

In Linggi v. Geravoiti, 274 P{2d)
942, the eourt snid:

In certain situations not bere
involved the statuts makes the de-
termination of cerisin agencies eon-
closive as te such necessity, but in
all other capes, of which the instant
ease is one, if is for the court to de-
cide whether such taking is neces-
sary. In determining that gquestion
mere conveniense is not sufficient,
The person or agency seeking to en-
forece the right of condemnation
must show that the proposed tak-
ing is indispensably necessary,—nol
mersly eorvenient or profitable.”’

Delaware-—State v. (.6203] Acres
of Land, 4% Del 90, 110 A{24) 1, cit-
ing Treatice.

Towa—Crestop Waterworks Co. v.
MeGrath, 8¢ Jowa 502, 66 N'W 680,

Minnexota—Minnesota Cansl, ste.,
Co. v, Koochiehing Co., 97 Minn 428,
107 NW 405, 5§ LRA (N8) 638, 7
Ann Cas 1182,

Now York—Rensseiuer, ete., K. R
Co. v. Davis, 43 NY 137; Re New
York Cent. R. B. Co, 66 NY 407;
Board of Education v. Gorgs, 18
Mise (2d) 2, 174 NYS(2d) 746.

North Dakota—Bigelow v. Draper,
é ND 152, 63 N'W 570

Washington—Seaitle, ete, E. R.
Co. v. State, 7 Wash 150, 34 P 551,
23 LRA 217, 38 Am Si Rep B566.

22 Oplifornla—Spring Velley Water-
works ¥. SBan Mateo Waterworks, &4
Clal 123, 28 P 447; Rialto Trr. Dist.
v. Brandon, 103 Cal 384, 37 P 484,

In City of Hawthurne v. Peebles,
186 CA{2d; 758, 333 P(2d) 442,
quoting Treatise, the court said:

“enerally, stalutory requirements
of mecessity as a eondition of the
exersize of the power of eminent
domain are liberaily etomstrued by
the comits sc as mot to limit um-
nzcessarily the power of the oom-
demning egeney. This liberal eon-
struction bas been applied in several
recent oases from other juriadie-
tions., In Latchis v. State Highway
Beard, 1957, 120 Vi, 120, 134 A2d
191, 104, where the statuie regmired
‘necessity’ for eondemnation, the
court said: ‘The neeessity specifled
by the stetute * * * does not mean
sn imperative or indispensable or
absolute neceasity but only that the
teking provided for be reasonably
necessary for the eecomplishment of
the ead in view under the partienlar .
cireumstences.! :

] » L]

1t is, of eonrse, a question for the
trier ¢f fact whether a taking is
necegsary. Bpring Valley Water-
Works Co. v. Drinkhouse, 92 Cal.
528, 532, 28 P. €81; see 1T Cal.dur
24 748-749, § 200

“And, in cousidering the question
of neceasity, the court may oconsider
iremedizte Iuture needsa (Kem
County High Schoo! Dist. v. Me-
Donald, 180 Cal. 7, 14, 170 P, 180),
other availshle faoilities {of. Rialto
Irrigating Dist. 7. Brandonr, 103 Cal.
384, 387, 37 P. 483; Spring Valley
Water Works v. San Mateo Water
Works, 64 Cal. 123, 28 P. 447}, or
pubtie sconomie eonsiderations, Sao-
ramento Munieipal Utility Diat. v
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Pacifie G. & E. Co., supra, 73 Cal.

App.2d 638, 654, 185 P.2d 741: see

17 CalJur.2d 748-750, §§ 200-201.
. » -

“In reviewing the evidenee, which
emply sapported the dispated find-
ing am to mecessity, the court ab-
served that the atatuie regoired
# * % & balancing of the greatest
public good end the lemst private
injury. A parcel of land with ob-
jectionmble festures is not to be
chosen just because poorer land ia
available.! Az stated in 1 Nichols,
Eminent Dowmain, 391-392, § 4.11
{4], " * * i{ is generafly held, neees-
sity does not signify impossibility of
acnsiruecting the improvement for
which the power has been granted
withont faking the land in gnestion,
bul merely requires thut the lsnd
be reesonahly suitable and wseful for
the improvement.” Sce Spring Val-
ley Water Works v. Bun Mateo Wa.
ter Works, supra, 04 Cal. 123, 2«
P. 447; Rinlo Irrigetion Distriet v.
Brandon, sapra, 103 Cal. 384, 387,
37 P, 484; City of Pasadena v. Stim-
son, 01 Cal. 238, 253, 27 P. 804.7

Colorado--Gibeon v, Cann, 28
Colo 400, 66 P 879,

Qonnecticut—Town of West Hart~
ford v. Taleott, 138 Conn 82, 82
Af{2d) 851, On the question of the
necessity of a taking, needs whish
will arise in the reasonably forsee-
able future must be taken into con-
sideration,. Adams v, Greenwich
Water Co., 135 Conn 205, 33 A{2d4)
177,

Georgia-—Inferior Court Justices
v, Grifin, efo., Road Co,, 9 Gn 475,

Iinois— Aurore, ete., R. K. Co. v
Harvey, 178 il 477, 53 N 331.

The word “pocesssry™ in  soeh
statnien ghonld be eomstroed to mesn
‘“axpedient,”  “reasonably  conven-
tent,” or “useful to the publie,” and
cannot be Jimited {0 an absolute

physienl necessity. The word “ueces-
sary” does not mesn “indispensible™
or “an sbsolute necessity.” The impo-
sition of & hardship upon the eon-
demmnce is not & proper faetor in the
determination of the question of nee-
essity, The hardship involved goes
zolely io the question of compensation
to be aeoorded in order that tha con-
demnee be made whole. Department
of Public Works sand Buildings v.
Lewis, 411 111 242, 103 NE{2d} 595,

Indiana—Blizzard v. Riley, 83 Ind
300; Green v. Elliott, 86 Ind 53;
Hves v, White River L. & F. Co., 175
Ind 118, 83 NE 670; Chicago, ete.,
R. . Co. v, Bangh, 175 Ind 410, 4
NE 571

Michigan—Comrs. of Parks snd
Blvds. v. Moeata, 91 Mich 149, B1 NW
603 (under Michigan constitntion).

Minnesota—Dairyland FPower Co-
oporative v. Brenuan, 248 Minn 556,
82 NW({2d} 58, in which it way said
that there is »o need for a showing of
sbsclute necessity but only thei the
proposed taking ir reasonshly neces.
sary or convenient te the end in view.
To the same effect, see Chicago, ete.,
Ry. Co. v. Jesse, 240 Mimm 324, 82
NW(2d) 227,

New Hampshire—Puhlic Service
Co. v. Shannon, 105 ¥H 67, 192
A{Za) 608, citing Treatise,

North Dakota--Otter Tsil Power
Co. v. Maime, 52 NW(2d) 514, eit-
iog Treatise. The court said:

“In several stotes, where the leg-
islature has delegated the power of
determining the necessity of exereis.
ing the power of eminent domain, a
corporation vested witk that power,
in abmence of statutory provision
requiring the smbmission thereof fo
a ¢ourt or jary, the deecision of the
question of necossity lies with the
body to whom the state hos dele-
gated the anthority to take prop-
erty, and penerally the determina-

Copyright © 1954, BY Marynew Bewrez & Co., Tnc, viil. 1—-NED
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tion of the grenice is conclusive snd
not subjest to judicial review ex-
eept for frauwd, bad faith or cicar
abuse of diseretion, 2% CLJE. Emi-
acent Domain § 80, pages 932 and
883. Ths rule in thin state is found
i the early case of Bigelow v
Draper, 8 N.D. 152, 68 K.W. 570,
where this eourt determined that the
legislature had seen fit to teke it
ont of the power of the person or
corporation to scitle the question of
necessity, and to trost the deter-
mination of the issue to the judieial
brench of the government. This is
stiil tho ruole in this state. Pembina
County v. Nord, 78 N.D. 473, 49
N.W.23 6685; Kessler v. Thompson,
ND, Th RW2d 172, 175. It is
uevertheless true that mueh latitede
in givren to the corporation wvested
with the right of aegniring property
by eminent domain to detcrmine the
extoni of the property necessary {o
be taken, Northarn Pae. R, Co, v,
Baynien, 17 N.D. 203, 115 N.W.
879.

“Since a corporation vested with
the right of acquiring property for
¢t poblic use is entitled to much
Iatitude in determining the extent
of the property to be taken, it is
entitled to the same latitude in de-
termining the sclection and locetion
of the route for it power transmis-
sion line, Where it prescnts evi-
denee showing the necesgity for the
teking of property for the constroe-
tion of its transmimsion line, nnd
such evidence indieates that the cor-
poration vested with the power ex-
ereised good feith and used its best
judgment in the selection of the
route and the ensements sought to
be taken, and where it farther sp-
pears from the evidence that the
selection of the route ia compatible
with the grestest public benefit end
the least private ininry, this court,
on appeal, wiil not disturb the tria)
court's findiogs thet the plaintiff hes

established the neceessity for the
taking of the easements sought over
the route selectsd,

“Whiie under the Yaws of this siate
neeesnity must be established by evi-
denee, such neeessity necd not sig-
nify an impossibility of constrmet-
ing the improvement for which the
power hos bheen granted without
taking the land in question, but
wmerely reguires that the land be rea-
soaably suitable and useable for the
improvement, Nichols on  Ewminent
Domain, 3rd Ed, Volums 1, pages
391 and 352, The evidence need only
show ressonszble or praclical neges-
sity. 29 CJ.83. Emisent Dowain
§ 090, page B85,

“The landowner mey not object
merely becanse some other losstion
might bave been made or some other
property obtained that would have
been as suitable for the purpose, 18
Am.Jor, Eminent Domnin, Section
108, pepe 735; 20 C.J.8. Eminent
Dowain § §1, page BS7.

New York--City of Boffale v.
Day, 8 Mise {2d) 14, 162 NYS(2d})
817. In Coglar v. Power Authority,
4 Mise {24} 879, 163 NYS(2d) 902,
afi'd 4 AD(24) 801, 184 NYS({2d)
686, ufi'd 3 NY(2d) 1006, 147 NE
(2d) 733, the court said;

“In plaintiff’s brief, eounsel states
their basic posilion to be that gov.
ernmental agencies have the right to
take only where the property so me-
quired ig ‘intimately connected with
the public welfare” apd ‘absolutcly
necessary for the gravest economic or
gociologieal reasons’ But authority
does not exist for such n rule, go con-
flned or restricted. The esses eited
by plaintiffs, wherein the appropria-
tion has heen approved, ennaot be so
rationalized. The protestive lan-
guage, by way of dicts, with which
the courts have songht to make their
decizions elearly understood repre-
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serls the Hwit of the mule which does
uot inelude eny voneept of absolute
recessity or intimate sounection with
the puliie good.”

See, also: Andrews v, State, I0
Mine (2d) 501, 172 NYS (24 700,

Ohig—Bulether v. Ohin Tuarnpike
Commission, 99 Dhie App 228, 133
NE(2d) 148, in which the eourt held
thai the word “necessary” in acts re-
lating to ¢winent domnpio does not
mean “abusolately necessary ac indis-
pensable,” but “rensonnbly necessary
to sceure the end in view.”

See alse: City of Lakewood .
Thormyer, 80 Ohio Abs 65, 154 NE
24} 777, eiting Treatise; Chin Edi-
son Co. v. Ganz, 109 Ohio App 127,
158 NE{24d) 478.

Oregon- —Moore Milt & Lumber
Co. v. Foster, 216 Or 204, 334 P(2d)
29, The coart said

“There 8 necesserily entrusted
tc those who possess the power of
eminent domain a broad discretion
io the eelection of the property es-
sentisl to the contemplated public
use. If the proposed publie use
will be represented by & thorongh-
fare, those vested with the power of
emingnt domain wmunst have broad
digeration in the selcotion of the
route, However, the owner whose
Iand in under eondemnation may
always sobwit evidence showing
frand, bad faith or abuse of disere-
tion, Fregueatly in easer of this
kind the defendant offers evidence
indienting that snother roante is
available to the eondemnor and that
it will serve the latter's purposes
better. Ilvidenee of that kind is
not admisgsible if it merely shows
that snother ronte iz available and
that it haa atiractive qualities. Tt
mnet go on and establish abuse of
discretion by indieating that the
wounld-be zondemnor’s choice of the
Iand under eoudesmnation har no

basis in reason end is without any
vconomic justitication. If any other
rule were employed, the ¢ourt, and
nol the eondemnor, wonld make the
intricate and diffienlt choice of
route,”

Pennsylvania—Poonsyivanin B R
Co's Appenl, 128 Pa 308, 18 A 522,

Bhede Island-~Tinnter . Newpart,
ST 325,

Vermont- -Latchis v. State High-
way Board, 190 Vt 120, 134 A(2d)
191, in which the court said:

“The nocessity specified by the
stetute for tho condemnation of land
for highways does not mean sn im-
perative or indiapensablp or absoluts
neecrsity hut only that the taking
provided for he reazonahly necessary
for the areomplishment of the end in
view under the pertioular eirenm-
stances. Cases to this affect intlude:
Wiltsn v, St Johns County, 98 Fla.
28, 123 So. 527, 65 A.L.R. 488; So-
iether v. Ohin Turnpike Comm., 20
Chie App. 228, 133 N K24 148, 151;
Town of West Hartford v. Taleott,
138 Conn. 82, 81, 52 A.23 351; Kom-
posh v. Powers, 75 Mont. 493, 244 P,
208, 303; State ex rel, Dopartrent of
Highweys v. Pinsen, 08 Nev, 227,
207 P.24 1185,

“The gsryument that ‘the state
doesn’t necd to take my land' merely
hecanse some one else’s land might
he taken has no walidity. After all,
if there is to be a road, it of neceasity
has to go somewhere, some one’s prog-
erty has to be taken. If imperative
or absolute necessity were the test,
there would he no practieal way in
which the erpoked road eould be made
straight. Tt eould always be mrid
‘The state already has & rosd” To
nstify a taking, the interests of the
State mmst vequire it, and il must be
s shown, but only to the extent that
it is ressonably neceasnry to necom-

Copyright @ 1964, By Matraew Buonnxe k Co., Ive, YOL. 1 -NED
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plish the end in view after weighing
all the cireumstanees which bear on
any given situstion. In determining
whether & ressonable necessity exista
with respest to highways, publio
safety has become the eriticnl element.
Where the volume and nature of
traffic is such that public safety re-
guires nnder the circamstences that
the road be constrncted; or rTecon-
siructed et a given loestion, a rerson-
able necessity exists, and a taking
of land is justified, if reasonsble in
the light of sll the concurring eireum-
stances. [Under our statute a broad
diseretion has been vested in the stafs
highway board in determining what
land it deems necessary for the par-
ticular loeation and roste to he fol-
lowed, and, as a safeguard, the appeal
to eounty court with & provision for
a henring before an independent hoard
of comumissioners is provided. A de-
termination made sgreeably to the
statute will not be interfered with by
the courts if it is made in good faith
and i not eapricious or wanionly in-
Jjuricns. See 20 CJ.8. Eminent
Domein § 91, p. 886 Willinme v,
Behoo! District, 33 Vi, 271, 270"

Virginia—Stanpark Realty Corp.
v, City of Norfolk, 108 Va 718, 101
SE(2d) 527, citing Treatise.

Washington-—Samish River Boom
Co. v. Union Boom Co., 32 Wash 386,
TP 670,

Wigconsig~Klump v. Cybulski,
274 Wis 804, 81 NW(24) 42, mn
which the court said: “The ‘neoes-
sity’ required to suppori condemna-
ticn is nnly & reasongble and not an
nbaolute or imperative necessity”
The court went oo to demonsirate
that even where necessity is made a
justiciable issue the right of judicinl
review is limited in character.

“Where, as here, the application is

for a right-of-way for an electric line,
‘the petitioner ehall detetmine the

ueeessity’ 22,07 (2}, Stais. Blair v,
Milwaukee Electrie Ry. & Light Co.,
157 Wis 552, 505, 203 ¥W 912. The
deternination of necemsity is prima-
rily for the Jegislature, and the jndg-
ment of the party to whom suoh de.
termination has been delegated (in
this cose the power copany) iz be-
yvoud question by any conrt if there ia
reasomable ground to support it.
Stute ex rel. Alis v. Wiesner, 187
Wiy 384, 395-306, 204 NW 584,

“The right to loeate the power line
is given to the power epmpany end
the location eannot be challenged up-
less thut right is arbitrarily or op-
pressively exercised. Blsir v. Mil-
wankes Electric By, & Light Co., 187
Wis 552, 558, 203 NW 912, A court
will not interfere with the choiee un..
less necessary (o prevent an abnse of
diseretion by an attempted taking in
utter disregard of necessity for it
Swenson v. Milwankes County, 288
Wis 120, 133, 63 NW({2d) 103.
Where a condemper is given tha right
by stainte to determine necessity, its
choice of location cannot be éhel-
lenged ou the ground that anocther lo-
cetion on its own Jand would he &s
convenient and cheaper. Swenson v.
Milwankee County, 288 Wis 128, 132,
63 NW(2d4) 103,

“In the light of these principles, it
if not for the court to decide whether
the power company is muking the
best decision with reepeet to loeation
of its power cirenits or the need for
ascquiring the desired easement, Ju-
dicial interference with the utility’s
determination wonld &t most be war.
ranted enly by a eonvineing showing
that the determination is unreason-
ahle, arbitrary, or not made in good
fnith.”

Necessity, it has been held, cannot
he proved by the opinion evidence of
experts, Eokart v. Ft Wayne, ete.,
Tenetion Co., 181 Ind 352, 104 NE
762,
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It has been held, under sueh provisions, that ‘‘necessity’’
does not mean indefinite, remote or specnlative future neces-
sity but means necessity existing now or in the near future.
It has been held also that such necessity must exist not only
for the taking itself, but also for the projected improvement
on behslf of which the {aking is songht®®!

In Arlzona and California the statute requires that the pro-
posed taking shall be located in a manner which will be most
compatible with the greatest good and the least private in-
jury.222 The cases recognized that the choice as to the extent

22.4 Michigan—-Bosrd of Eduestion
v. Baeczewski, 340 Mich 265, 65 NW
(24} B10. The court said:

“*The theory edopted in this ease
by both ths mppellee and the trial
eourt that the school-board conld
justify the tsking of appellants’
property up to 30 years before it
nesded same by showing that by
euch action it would save monoy
was a wrong theory or baeis upon
which to determine the quastion of
necessity and eonstitated sn error
thet may fairly be said to have kad
# controlling influenee upon the jnry.

“In condemnation proceedings in
this Siate petitioner should prove
that the property will either be im-
mediately used for the purpose for
which it iz sought to be condemned
or within B period of time that the
jury determines to be the near future
or a reasonably immediate uee.?

The width of the strip of land to
be taken is alse a practieal guestion,
and to some extent depends upon
what the eondemaor deems necessary
for the unses and purposes of its
business. Guerretez v. Public Serv-
iee Company of Indiana, 227 Ind 558,
87 WE(2d) 721,

Mimnsaots — Northern States
Power Co, v. Oslund, 236 Minn 135,
51 NW(2d) 808,

Now Jorsey—-Ii is pot a walid ob-

Jection to a condemnation procesd-
ing that the publie improvemsnt pro-
gram, valid in itg incepiion, beeomes
fotally defective if the estimated eost
thereof should prove less than that
ultimately needed for the completion
of the projest. A property owner,
as to whom funds srve available and
adequate, may not intercept the pro-
gram as to him beeanse of sn antici-
pated ghortage thereafter and poe-
gible abandonment of the project.
Walsh v. City of Asbury Park, 28
NJS 435, 88 A(2d) 113,

See, nlso, supra, § 411[2], foot-
notes 96.1 to 96.8 inclusive.

22.2 Arizona—Chambers v, Stato, 82
Ariz 278, 312 P{2d) 155, in which
the court said:

“The gist of thie argument is baged
on our statute ARS § 12-1115, whick
provides in part:

“*Where laznd in reguired for
publie use, the state, or its agents
in charge of sach use, may survey
and locate the Tand, but st shall be
tocated in the manner whick will be
mogt computible with the grealest
publiz good and the least privats
snjury’  {Fmpbesin supplied.)

“This provisicn of our eminent do-
main statnte was adopted from Cali-
fornis. and has been interpreted by
the courtz of that state to require &
buiancing of the greatest publie good

Copyripht O 19464, By Mayraew Barper & Co., Inc. VOL. 1—NED
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and type of taking must rest largely in the sound business judy-
ment of the condemnor, and that sueh choiece will not be set
aside by the court unless it is so oppressive, arbitrary or un-
reasonable as to suggest bad faith. 23

and the least private injury in locat-
ing land for condewmpation. See,
Montcbelle Urified School Dist. of
Los Angeles County v, Keay, 55 Cal
App(24) 839, 131 P24y 384, 1t
wha also held in Low Altes School
District of Suenta Clara County v.
Watson, 133 Cal App{2d) 447, 281
P(2d} 513, that it is not necessary
for the state to plead complianee with
the abave previgion, but thel the de-
fendant must make it an issue (by his
pleadings or olherwise); and if it
then beeomes an isspe the defendant
haa the burden of preof. 1t is our
view that thess cases mre reasonable
interprefutions of the stetnie in-
volved, Ii therefove followa that evi-
dense on the part of Mrs. Chombers,
relutive to the ‘uses” she hud made
and intended to wake of the Jond in
guéestion, may have keon material on
the guestion of her ‘private injury'
in the ultimate halanciog of the grest-
et pablic good and the least privale
injory. However, it is our view that
the Tefusal of the trial eourt to con-
pider the proffered evidence did not
prejudice Mre. Chamberz in the ulti-
mate determination of thiz eaunse, for
the resson that the eonrt wonld then
have presented to it the quesiion of
whether the preatest public good re-
guired the takisg of the lands of &
Newman Club. As to this, the public
uses of the state would still override
the possihle privaie injury to that
organization, even one with as worthy
purposes gad objectives as this,

“This conclusion is irresistibly trze
when considersd in the light of the
words of the California court inter-
preting this provision as expressed in
the cage of Montebello Unifled School
Dist. of Los Angeles v, Keay, anxpra,

We gquote {85 CalApp{2d} 839, 131
i2dy 387):

**And we think that when an at-
tesupt is made to show that the fo-
cation wade is unnecessarily in-
Jjurious the proof ought to be elear
anid eonvineing, for otherwise no
location could ever be made, I
the drst seloction made on behaif of
the public could he et sside on
sight or doubtfui proof, a segond
seloetion wounld be sel mside in the
samy wakner, 2ud so ad infinitum,
The improvement conld never he
secured, beceuss, whatever location
was proposed, it could be defeated
by showing another just as good.'"

#2.3 California—People v. Chevalier,
52 Cal (2d) 298, 340 P(24) 598, in
which the court said:

“We therofors bold, despite the
implications to the contrary in some
of the cases, that the oonelusive
vileet roeorded by the Legislature
to the comdemning body’s findings
of necessity cannot be effected by
allogations that sach fndings wers
made as the vesult of fraud, bad
feith, or abust of diseretion. In
other words, the questions of the
necessity for making a piven public
improvement, the necessity for
vdopliog o particular plun therefor,
or the neceusity for taking partien-
lar property, rather than other
property, far ihe purpose of seeom-
plishiog such publie improvement,
eannot he made justiejable isswes
even though frand, bad faith, or
abuse of discretion may be alleged
in connection with the condemming
body's determination of sueh neees-
sity. To hold otherwise would not
only thwart the legislative purpose
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in making sueh determinations aon-
clusive but would open the door to
endless litigation, und perkaps con-
Ricting determinations an the gues-
tion of ‘mecessily’ in seporate con-
denmation actions bronght to obtuin
the parcels songht to ecarry out o
single public Luprovement. We ave
therefore in accord with the view
that where the owner of land sought
to be condemned for an established
public wse iz accorded his constiln-
tions! right to just compensation
for the taking, the condemning
budy’s ‘motives or reasons for de-
slaring that it is nocessory to take
the Jand are no concern of his/!
Counly of Los Angeles v. Rindge
Co., suprn, 53 Cal. App. 166, 174,
200 I*, 27, 31, affirmed Riudge Co. v.
Los Aageles County, 262 U.8, 700,
43 B.Ct. 689, 67 L.Ed. 1185. Any

language ju the prior cases implyiny

& contrary role is hercby disap-
proved. It follows that there was
no crror in the frial court's ruling
siriking the ‘speeial defenses’ re.
lating to the guestion of meccssity.”

Maryland--Ligon v, Potomac Flee-
tric Power Co, 219 M4 438, 149
Af{2d) 376,

Korth Dakots — Northern Stotes
Power Cn. v, KEffeetz, 94 NW{3d)
268, su which the conrt said:

“When the pecessity for the ex.
ercise of the power of cminent do-
main is proved or admitted, much
latitude is given to the corporation,
vested with the power, in the selec-
tion of the site or joeation to Le
teken for public use, and generally,

where there has been & esrefolly
considered, good frith solection of
a loention by the corporation or its
ofiieess, the eourts will not mter-
fers. Northera Pae. R. Ce., v. Boyn-
ton, 17 N.D. 203, 115 N.%W. 679;
Qiter Tail Power Co. v. Malme,
N.D, 92 N.W.2d 514"

Washington--State v. Slojack, 53
Wash (20) 55, 330 P{2d) 587.




